
 

 

 December 12, 2014 

 

 

 

TO:   Wetlands Board Members 

 

 

 

FROM: Richard W. Scarper 

 

 

 

RE:  December 15, 2014 Wetlands Board Applications 

 

 

Attached are the Planning Department's administrative comments 

for the following wetlands/dunes applications to be heard at 

the December 15, 2014 Wetlands Board Public Hearing. 

 

 

 

     OLD BUSINESS 

 

 

 

B.REBECCA YATES       VB14-202-SD 

 

 

 

     NEW BUSINESS 

 

 

 

A.SCOTT & ANASTASIA KEZMAN     VB14-204-W 

 

 

 

 

B.I. LIONEL & CAROL LEE HANCOCK    VB14-210-W 

 

 

 

 

C.BILLY DUNN        VB14-215-W 

 

 



D.KELLY CAPPS        VB14-221-W 

 

 

 

E.THOMAS MUSSELMAN       VB14-222-W 

 

 

 

RESTORATION HEARING 

 

 

 

MICHAEL A. & LINDA O’CONNER 

 

 

 

KATHERINE J. DUTLINGER 

 

 

 

Please contact me if you have any questions regarding these 

comments: 636-3154. 

 

RWS:--- 

 

Attachments: 

 

C: Jack Whitney 

Karen Lasley 

VIMS 

Justin Worrell 

Kay Wilson 

David Compton 

 

 

 

 

 

 

 

 

NOTE: THE ADMINISTRATIVE COMMENTS CONTAINED IN THE 

ATTACHED AGENDA CONSTITUTE STAFF RECOMMENDATIONS 

FOR EACH APPLICATION AND ARE ADVISORY ONLY. FINAL 

DETERMINATION OF THE APPLICATION IS MADE BY THE 

VIRGINIA BEACH WETLANDS BOARD AT THE PUBLIC 

HEARING. 

 



OLD BUSINESS 

 

 

B.REBECCA YATES --------------------------------- VB14-202-SD 

 

Background: 

 

This is a request to construct two additional second story 

open-pile decks (8’ X 10’ & 8’ X 8’) and install an 11’ by 27’ 

pre-manufactured fiberglass swimming pool on open-pile 

girders. The project is located on the Atlantic Ocean in the 

Sandbridge area. The project involves alteration to a coastal 

primary sand dune / beach as defined in the Coastal Primary 

Sand Dune Zoning Ordinance and accompanying State enabling 

legislation.  

 

Recommendation: 

  

The Coastal Primary Sand Dune Protection Act declares that it 

is the "policy of the Commonwealth whenever reasonably 

necessary to preserve and protect coastal primary sand 

dunes/beaches and to prevent their despoliation and 

destruction and whenever practical to accommodate necessary 

economic development in a manner consistent with the 

protection of such features." The Planning Department is of 

the opinion that two additional deck expansions and 

installation of a swimming pool is inconsistent with State 

Policy and the Coastal Primary Sand Dunes/Beaches Guidelines.  

 

The General Assembly in adopting legislation governing 

dunes/beaches recognized that these features in their natural 

state serve as protective barriers from the effects of coastal 

flooding and erosion caused by coastal storms and provide an 

essential source of natural sand replenishment for beaches.   

 

Accordingly, the Planning Department recommends the project be 

denied. The site is developed with concrete on-site parking, a 

two story open-pile residence and existing second story deck. 

Necessary economic development has been achieved. However, if 

the project is approved, the Planning Department recommends 

the following: 

 

1. Identify the stockpile/staging area as well as limits of 
construction.  

2. To the greatest extent practicable, existing dune 

vegetation shall be harvested and “heeled-in”. Post 

completion of the project; re-introduce dune vegetation 

within all disturbed areas. 

 

NOTE: The applicant’s agent should comment on post grade 



elevations and if any attempt will be made to restore to pre-

disturbed contours.  

 

 

 

     NEW BUSINESS 

 

 

A.SCOTT & ANASTASIA KEZMAN     VB14-204-W 

 

Background: 

 

This is a request to install and backfill (approximately 90 

cubic yards) an approximate 198 linear foot vinyl bulkhead. 

The project is located on Buchannan Creek, a tributary of the 

Lynnhaven River in the Thalia area. The applicant’s agent has 

indicated that approximately 56 square feet of non-vegetated 

wetlands will be modified (created) within the same area. The 

applicant's shoreline is experiencing erosion due in part to a 

failed timber bulkhead. Adjacent properties have experienced 

similar erosion problems and have historically been similarly 

bulkheaded.  

 

Recommendation:   

 

The Virginia Institute of Marine Science (VIMS) preferred 

options for shoreline management recommends the removal of the 

existing timber bulkhead, grade the existing bank and enhance 

the riparian and marsh buffers. This approach to tidal wetland 

ecosystems is consistent with the Commonwealths Senate Bill 

964 which states living shorelines are the preferred 

alternative for tidal shoreline stabilization.  

 

The submitted application indicates that the primary purpose 

of the project is to prevent erosion and the secondary purpose 

is providing water access. A living shoreline reach based 

approach to achieve the stated primary and secondary purpose 

for the project seems viable. As proposed, the installation of 

a new vertical bulkhead two feet seaward of the current failed 

structure will permanently displace approximately 270 square 

feet of aquatic habitat. Backfilled portions of the project 

and associated construction limits will be seeded (assumed to 

be turf) thus making the riparian buffer less effective at 

intercepting and filtering stormwater runoff.  

 

The submitted application should entail the removal of the 

failed vertical bulkhead, re-grade the bank and establish a   

continuous series of vegetation from the riparian buffer to 

the intertidal area to shallow nearshore waters. This approach 



to shoreline management is not only consistent with the 

Wetlands Ordinance but compliments the existing Council 

adopted Chesapeake Bay Preservation Area Ordinance. 

Accordingly, the Planning Department recommends the project be 

deferred pending receipt of a living shoreline approach to the 

stated purpose of preventing erosion and providing water 

access. Staff remains available to assist the applicant with 

said alternative.  

 

 

B.I. LIONEL & CAROL LEE HANCOCK ------------------ VB14-210-W 

 

Background: 

 

This is a request to install and backfill an approximate 107 

linear foot treated timber bulkhead located on North Bay Inlet 

in the Sandbridge area. The applicant’s agent has indicated 

that approximately 8 square feet of vegetated and 

approximately 41 square feet of non-vegetated wetlands will be 

impacted. On-site compensation consisting of 25 square feet of 

vegetated wetlands is proposed via excavation of uplands along 

the sites western limits. The applicant's shoreline is 

experiencing erosion due in part to failure of an existing 

timber bulkhead. Adjacent properties have experienced similar 

erosion problems and have historically been similarly 

rehabilitated.  

 

Recommendation: 

 

The Virginia Institute of Marine Science (VIMS) has identified 

the subject shoreline as an area of special concern. 

Specifically, the shoreline approach to erosion abatement 

within the man-made canal/turning basin will be dependent upon 

the need for and limitations posed by navigation access. 

 

Vegetation approaches (riparian buffer and marsh buffers) 

should be the first option evaluated when conducting an 

alternatives analysis for shoreline management options. The 

ability to install a large riparian buffer is limited by 

existing on-site improvements; however, the establishment   

of a marsh buffer seems viable. VIMS stated position is that 

vegetation approaches are preferred shoreline best 

management practices to preserve and maintain tidal wetland 

ecosystems, where they are appropriate. Vegetation buffers 

should be included whenever and wherever possible. This 

approach to erosion abatement is affirmed by the Planning 

Department given the current disposition of the failed 

bulkhead on the subject parcel and those nearby with 

resultant loss of backfill material into North Bay Inlet.  

 



In addition, VIMS has indicated that where vegetation alone 

is not sufficient, revetments are preferred along shorelines 

to abate erosion. Lastly, the installation of a vertical 

bulkhead, consistent with the subject request, should be 

limited to restricted navigation areas only. Moreover, if a 

vertical bulkhead is deemed necessary resulting from 

restricted navigation, the new bulkhead should be in the 

same alignment or landward from the original bulkhead 

position to avoid impacts. The subject proposal is both 

landward of a failed bulkhead along the sites western limits 

and seaward of MHW on the eastern reach. The applicant’s 

agent should comment on the upland area converted to 

intertidal for wetlands compensation post removal of the 

failed vertical sheets.  

 

It appears the subject bulkhead will tie into the adjoining 

parcels recently installed bulkhead to the west – a three 

foot extension. At the time of this writing, it is unknown 

if the adjacent owner to the west signed the subject 

application. The disposition of the failed 18” stormwater 

outfall pipe was not referenced with the subject submittal. 

 

Of significant importance is the non-compliance status of 

the recently installed wooden bulkhead to the west (2908 

Sand Bend Road). The Wetlands Board approved this project as 

submitted June 16, 2014. An in-lieu fee was paid for wetland 

impacts. Recent site inspections revealed the bulkhead 

contractor had completed portions of the authorized bulkhead 

and a single family dwelling was under construction. The 

Wetlands Board approval included the following: 

 

a. Two five foot return walls. The approved return wall to 

the west was later revised to tie into the adjacent property 

owners existing return wall. 

b. Installation of a wire reinforced 36 inch erosion and 

sedimentation control barrier staked and trenched adjacent 

to the bulkhead. The silt fence was to be installed prior to 

backfilling and maintained daily until such time as 

vegetative cover was established. 

c. Sheet 5 of the application stated that all waterfront 

construction would be completed prior to house construction.  

 

The return wall to the east has not been installed resulting 

in loss of backfill material into North Bay Inlet. No 36 

inch wire reinforced silt fence has been installed, 

maintained daily and no evidence of establishing vegetative 

cover has been observed. The return wall to the east has 

been installed however is inconsistent with the approved 

modified Joint Permit Application wherein said return wall 

was to be extended offsite to tie into the adjacent property 



owners existing return. Sediments continue to migrate from 

backfilled material in this area as well. City records 

suggest the bulkhead contractor had left the site by October 

3, 2014. As such, migration of backfilled material has 

remained un-checked for approximately 2 and 1/2 months. In 

addition to sediments ability to migrate into North Bay 

Inlet, a tributary of Back, said sediments are also wind 

driven as evidenced in staff photos. The September 9, 2014 

approved site plan for the single family residence made no 

reference to the subject bulkhead and associated backfill. 

The single family site plan required the installation of two 

36 inch tall silt fences adjacent and parallel to the top-

of-bank/edge of water. 

 

Also of importance, a representative from the Virginia 

Marine Resource Commission noted in a May 23, 2014 e-mail 

that given the parcel was undeveloped, justification need be 

provided for a bulkhead versus a softer approach such as 

riprap or re-grading the bank and planting with vegetative 

cover (a living shoreline). The response was the subject 

parcel was at the head of an approximate ½ mile long canal 

and was in receipt of wave action. To create a living 

shoreline with a 2:1 slope would require cutting back the 

bank almost 20 feet to match grade of almost 9 feet. The 

sealed approved single family site plan suggests that a 2:1 

slope would interface at pre-filled elevations of 4 to 

5‘contours – resulting in an approximate width of 10’. This 

newly established top-of-bank would have been approximately 

25’ seaward of the approved 2
nd
 story open pile deck 

associated with the residence.  

 

The Planning Department remains available to Show Cause the 

bulkhead contractor and property owner at 2908 Sand Bend 

Road post discussion of the aforementioned, if the Board 

deems necessary. The Planning Department is of the opinion 
that the subject request should be deferred pending a review 

of alternatives.   

 

 

C.BILLY DUNN        VB14-215-W 

 

It is understood that this item will be deferred. 

 

 

 

 

 

 

 



D.KELLY CAPPS        VB14-221-W 

 
Background: 

 

This is a request to install a 32’long timber breakwater 

adjacent to the existing concrete boat ramp, remove existing 

concrete rubble, install and backfill an approximate 197 

linear foot quarry stone riprap revetment and install and 

backfill an approximate 47 linear foot quarry stone marsh 

sill. The project is located on the North Landing River near 

the Munden Point area. The applicant’s agent has indicated 

that approximately 1,245 square feet of non-vegetated 

(primarily concrete rubble) and approximately 332 square feet 

of vegetated wetlands (sand fill for marsh sill) will be 

impacted. The applicant’s agent is of the opinion that 

vegetated wetland impacts are self-mitigating and the overall 

square footage of quarry stone riprap installation will be 

substantially less than that which currently exists. The 

applicant's shoreline is experiencing erosion due in part to 

banks/marsh subjected to erosion induced by storm events and 

failure of an existing rubble bulkhead. Adjacent properties 

have experienced similar erosion problems and have historically 

been similarly rehabilitated.  

 

Recommendation: 

 

The Virginia Institute of Marine Science (VIMS) preferred 

options for shoreline management recommends the removal of the 

existing concrete rubble revetment, grade the existing bank 

and sand fill the shoreline to establish a minimum 15’ wide 

vegetated marsh with offshore marsh sill. This approach to 

tidal wetland ecosystems is consistent with the Commonwealths 

Senate Bill 964 which states living shorelines are the 

preferred alternative for tidal shoreline stabilization.  

 

The submitted application indicates that the primary purpose 

of the project is to protect the property from erosion and the 

secondary purpose is to provide better access for ramp use. A 

living shoreline reach based approach to achieve the stated 

primary and secondary purpose for the project seems viable. As 

proposed, the installation of a new quarry stone riprap 

revetment along the existing sloped embankment appears 

inconsistent with the Commonwealth’s preferred options for 

shoreline management. Post construction of the new revetment, 

no riparian buffer inclusive of deep-rooted grasses, 

perennials, shrubs and small trees is proposed. Turf grass 

will be installed within backfilled portions of the project. 

There appears to be no upland structures which would preclude 

the installation of the aforementioned riparian buffer nor is 

there a dense vegetation present providing desirable ecosystem 



service. The City Council adopted Southern Watersheds 

Management Ordinance requires a 50 riparian buffer adjacent to 

waterways consistent with the preferred shoreline management 

recommendation. The backfilled portions of the project and 

associated construction limits, post seeding with turf grass, 

will result in a riparian buffer less effective at 

intercepting and filtering stormwater runoff. Also, the site 

specific suitability for marsh sill installation must be 

determined inclusive of bottom hardness, navigation 

considerations, ramp utilization and sunlight availability.    

 

The submitted application should entail the removal of the 

failed concrete rubble revetment, re-grade the bank and 

establish a continuous series of vegetation from the riparian 

buffer to the intertidal area to shallow nearshore waters. 

Accordingly, the Planning Department recommends the project be 

deferred pending receipt of a living shoreline approach to 

address the stated purpose of protecting the property from 

erosion and provide better access for ramp use. Staff remains 

available to assist the applicant with said alternative.  

 

 

E. THOMAS MUSSELMAN ------------------------------ VB14-222-W 

 

Background: 

 

This is a request to install and backfill an approximate 119 

linear foot treated timber bulkhead located on North Bay Inlet 

in the Sandbridge area. The applicant’s agent has indicated 

that approximately 145 square feet of non-vegetated wetlands 

will be impacted. The applicant’s agent has indicated that on-

site compensation is not practicable. No reference was 

provided regarding avoidance of wetlands. The applicant's 

shoreline is experiencing erosion due in part to failure of a 

rubble revetment and upland improvements proximity to the top-

of-bank/waters edge. Adjacent properties have experienced 

similar erosion problems and have historically been similarly 

rehabilitated.  

 

Recommendation: 

 

The Virginia Institute of Marine Science (VIMS) has identified 

the subject shoreline as an area of special concern. 

Specifically, the shoreline approach to erosion abatement 

within the man-made canal/turning basin will be dependent upon 

the need for and limitations posed by navigation access. 

 

Vegetation approaches (riparian buffer and marsh buffers) 

should be the first option evaluated when conducting an 

alternatives analysis for shoreline management options. The 



ability to install a large riparian buffer is limited by 

existing on-site improvements; however, the establishment   

of a marsh buffer seems viable. VIMS stated position is that 

vegetation approaches are preferred shoreline best 

management practices to preserve and maintain tidal wetland 

ecosystems, where they are appropriate. Vegetation buffers 

should be included whenever and wherever possible. This 

approach to erosion abatement is affirmed by the Planning 

Department given the current disposition of the failed 

rubble revetment on the subject parcel and those shoreline 

hardening structures nearby with resultant loss of backfill 

material into North Bay Inlet South.  

 

In addition, VIMS has indicated that where vegetation alone 

is not sufficient, revetments are preferred along shorelines 

to abate erosion. Lastly, the installation of a vertical 

bulkhead, consistent with the subject request, should be 

limited to restricted navigation areas only. Moreover, if a 

vertical bulkhead is deemed necessary resulting from 

restricted navigation, the new bulkhead should be in the 

same alignment or landward from the original bulkhead 

position to avoid impacts. The subject proposal is landward 

of MHW. The Planning Department is of the opinion that the 
subject request should be deferred pending a review of 

alternatives inclusive of a living shoreline approach to 

address the stated purpose of protecting the property from 

erosion and dry boat storage.   

 

 

    RESTORATION HEARING 

 

 

MICHAEL A. & LINDA O’CONNER 

 

Background: 

 

This project involves the un-authorized installation of an on-

grade deck, wood walkway, stone installation, and timber 

retaining wall located on a coastal primary sand dune adjacent 

to the Chesapeake Bay in the Chesapeake Beach area. The 

homeowner indicated that the November 2009 northeaster had 

significantly eroded the dune feature. The homeowner further 

stated that a Mr. Kenny Whitaker had installed the bulkhead 

around August, 2010 and thought that the requisite permits had 

been obtained. The bulkhead does not appear to be of a 

Wakefield design. 

 

The Coastal Primary Sand Dune Protection Act declares that it 

is the "policy of the Commonwealth whenever reasonably 

necessary to preserve and protect coastal primary sand dunes 



and to prevent their despoliation and destruction and whenever 

practical to accommodate necessary economic development in a 

manner consistent with the protection of such features." The 

Planning Department is of the opinion that the subject request 

is inconsistent with the Commonwealth’s stated policy   

governing coastal primary dunes.   

  

 

In adopting legislation governing coastal primary dunes, the 

General Assembly recognized that dunes in their natural state 

serve as protective barriers from coastal storms and flooding, 

provide an essential source of natural sand replenishment for 

beaches, is important natural habitat for coastal fauna, and 

are important to the overall scenic and recreational 

attractiveness.  

 

To date, no evidence has been produced to verify that the 

unauthorized off-site structure meets or exceeds a Wakefield 

Bulkhead design. Said design standard has been Wetlands Board 

policy for many years. During the second Show Cause Hearing, 

testimony was given by a professional engineer regarding the 

protective attributes of the current structure, the potential 

outcome of removal of the entire structure, retention of one 

portion and removal of the next, and lastly  potential impacts 

to neighboring properties to the east.  

 

The Planning Department has considered the removal of one 

structure, the removal of both structures and the removal of 

both structures and re-install with a Wakefield Design. The 

Planning Department has also considered the potential 

precedent that may be established in the event the structures 

were allowed to remain. Obviously, removal and reinstallation 

with a Wakefield design is staff’s preferred option. However, 

given recent testimony by a professional engineer, countless 

hours of dialogue with the property owners and one owners 

financial inability to remove and reinstall with a Wakefield 

or equivalent design has resulted in the Departments 

recommended course of action: 

 

1. Submission of an after-the-fact application to construct 
a vertical bulkhead on a Coastal Primary Sand Dune/Beach. 

2. If approved, proceed with an encroachment request for 
encroachment into a City right-of-way. 

3. Proffer upon said submission that if and when the 

existing structure is removed, reached the end of its 

design live or damaged via a coastal storm event, it will 

be replaced upon submission of a Joint Permit Application 

and be of a Wakefield or equivalent design.   

 

 



B. KATHERINE J. DUTLINGER 

 

Background: 

 

This project involves the un-authorized installation of a 

timber retaining wall located on a coastal primary sand dune 

adjacent to the Chesapeake Bay in the Chesapeake Beach area. 

The homeowner indicated that the November 2009 northeaster had 

significantly eroded the dune feature. The homeowner further 

stated that a Mr. Kenny Whitaker had installed the bulkhead 

around August, 2010 and thought that the requisite permits had 

been obtained. The bulkhead does not appear to be of a 

Wakefield design. 

 

The Coastal Primary Sand Dune Protection Act declares that it 

is the "policy of the Commonwealth whenever reasonably 

necessary to preserve and protect coastal primary sand dunes 

and to prevent their despoliation and destruction and whenever 

practical to accommodate necessary economic development in a 

manner consistent with the protection of such features." The 

Planning Department is of the opinion that the subject request 

is inconsistent with the Commonwealth’s stated policy   

governing coastal primary dunes.   

  

 

In adopting legislation governing coastal primary dunes, the 

General Assembly recognized that dunes in their natural state 

serve as protective barriers from coastal storms and flooding, 

provide an essential source of natural sand replenishment for 

beaches, is important natural habitat for coastal fauna, and 

are important to the overall scenic and recreational 

attractiveness.  

 

To date, no evidence has been produced to verify that the 

unauthorized structure meets or exceeds a Wakefield Bulkhead 

design. Said design standard has been Wetlands Board policy 

for many years. During the second Show Cause Hearing, 

testimony was given by a professional engineer regarding the 

protective attributes of the current structure, the potential 

outcome of removal of the entire structure, retention of one 

portion and removal of the next and lastly potential impacts 

to neighboring properties to the east.  

 

The Planning Department has considered the removal of one 

structure, the removal of both structures and the removal of 

both structures and re-install with a Wakefield Design. The 

Planning Department has also considered the potential 

precedent that may be established in the event the structures 

were allowed to remain. Obviously, removal and reinstallation 

with a Wakefield design is staff’s preferred option. However, 



given recent testimony by a professional engineer, countless 

hours of dialogue with the property owners and one owners 

financial inability to remove and reinstall with a Wakefield 

or equivalent design has resulted in the Departments 

recommended course of action: 

 

1. Submission of an after-the-fact application to construct 
a vertical bulkhead on a Coastal Primary Sand Dune/Beach. 

2. Proffer upon said submission that if and when the 

existing structure is removed, reached the end of its 

design live or damaged via a coastal storm event, it will 

be replaced upon submission of a Joint Permit Application 

and be of a Wakefield or equivalent design. 


