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Applicant & Property Owner  Festival, LLC 
Planning Commission Public Hearing April 14, 2021 

City Council Election District Beach 
 

Request  
Alternative Compliance (Request for outdoor 
dining and entertainment, outdoor recreation, 
commercial parking lot, open air market, and 
recurring special events on site with various 
outbuildings, structures and signs that do not 
meet the requirements of the Oceanfront Form-
Based Code.) 
 
Staff Recommendation 
Approval 
 
Staff Planner  
Ashby Moss 
 
Location  
712 Atlantic Avenue 
 
GPINs 
24272359400000 
Site Size  
+/- 1.5 acres 
AICUZ  
65-70 dB DNL; Sub-Area 1 
Watershed 
Atlantic Ocean 
 
 
Existing Land Use and Zoning District  
Indoor and outdoor dining, entertainment, 
recreation, open air market and special events 
venue / OR Oceanfront Resort 
 
Surrounding Land Uses and Zoning Districts 
North 9th Street Municipal Garage  
South 7-1/2 Street Alley, Off-Site Parking 
Structure 
East Atlantic Avenue, Hotel 
West Pacific Avenue, Lake Holly 
All zoned OR Oceanfront Resort 
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The subject property is home to “The Shack,” a primarily outdoor resort establishment with dining, entertainment, and 
outdoor recreation facilities that has become popular with both visitors and residents.  

Uses 
The establishment has grown and adapted over the years to host a variety of unique, temporary but often recurring 
events and venues, including food trucks, open air markets, outdoor entertainment, festivals, and fundraisers. Although 
these uses were initially considered accessory to the primary indoor eating and drinking establishment, they have 
expanded in size and frequency beyond what can be considered accessory. This Alternative Compliance application 
addresses the uses listed above, many of which are considered conditional uses that would ordinarily require a 
Conditional Use Permit. Due to the number, variety and unique nature of these uses, the Planning Director has 
determined a single application for Alternative Compliance application is sufficient to address both uses and form 
requirements. 

Structures and Site Layout 
The existing, primary structure consists of a one-story, 9,300 square foot masonry building on the south side of the site, 
fronting Atlantic Avenue. A smaller, two-story masonry building, is immediately adjacent to the west. The 11,000 square 
foot improved outdoor area contains various semi-enclosed outbuildings, pergolas, decks, patios, and fencing that have 
been added as the business has evolved. A dumpster enclosure is located within the five foot street setback on the 
southwest corner of the site, adjacent to the alley. 

The proposed new structure is an L-shaped, two-story quasi-open air building placed north of the existing building in a 
configuration that frames the open air customer area as oriented towards Atlantic Avenue. The exact placement of the 
new structure is dependent on relocation or abandonment of existing infrastructure in the former 8th Street right-of-
way, which will be determined during detailed site plan review. Although the structure fails to meet the prescribed 
“build-to” requirement on the Atlantic Avenue frontage (building footprint present within ten feet of the property line 
along at least 70% of the street frontage), the open air customer area here fulfills the same purpose of providing visual 
interest and activating the street and therefore fulfills the build-to requirement as an optional form of development.  

The Pacific Avenue street frontage, however, requires Alternative Compliance as it fails to meet the build-to and parking 
setback requirements. Close to 100% of the property’s Pacific Avenue street frontage has been paved and striped for 
parking, encroaching into the 25 foot parking setback that applies to 60% of that street frontage.  

Parking 
Although there is no parking requirement for the proposed uses due to the site’s location between Atlantic and Pacific 
Avenues, the western portion of the site is used mostly for parking as described above. Vehicles access this area only 
from Atlantic Avenue via the former 8th Street right-of-way, which was conveyed to the previous owner in the late 
1990’s to accommodate construction of the City’s 9th Street Parking Garage. After the street was closed in 1997, the 
former property owner placed bollards within the public right-of-way at the western end of 8th Street and along the 
remainder of the property’s frontage on Pacific Avenue. The former 8th Street right-of-way also contains parking spaces, 
which the applicant periodically rents for use by the public. A self-serve kiosk similar to those used by the City of Virginia 
Beach for on-street metered parking has been installed near the entrance on Atlantic Avenue on the applicant’s 
property. This is considered a commercial parking lot and is included as part of the Alternative Compliance request. 

Signage 
There is an existing, nonconforming freestanding sign that encroaches into the five foot setback and exceeds the eight 
foot maximum height currently permitted in the OR District. The area of the sign appears to be in compliance with the 
64 square foot maximum for property with more than 200 feet of street frontage, but the portion of the sign used for 
changeable copy exceeds the 30% maximum currently permitted. In addition, several temporary signs have been placed 
periodically along both Atlantic and Pacific Avenues to advertise special events. While temporary signs are permitted, 

Background & Summary of Proposal 
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the zoning code limits their display to a maximum of seven days, three times per year. Alternative Compliance approval 
is sought to allow temporary signs to be displayed as needed for the various events that take place throughout the year. 

  

 

Zoning History 
# Request 
1 CUP (Open Air Market & Outdoor Recreation-one year) 

Approved 04/21/2015 
2 STC (8th Street) Approved 05/12/1998 
3 NON (Restaurant in Hotel) Approved 06/08/2004 
4 STC (6-1/2 Street Alley) Approved 01/14/1997 

 

Application Types 
CUP – Conditional Use Permit 
REZ – Rezoning 
CRZ – Conditional Rezoning 

MOD – Modification of Conditions or Proffers 
NON – Nonconforming Use 
STC – Street Closure 

FVR – Floodplain Variance 
ALT – Alternative Compliance  
SVR – Subdivision Variance 

LUP – Land Use Plan 
STR – Short Term Rental 

 

 
The Oceanfront Resort District Form-Based Code (ORDFBC) provides flexibility through the Alternative Compliance 
process to accommodate unique uses and development forms that contribute to the character and ambiance envisioned 
in the Resort Area Strategic Action Plan (RASAP 2030) but do not follow the “prescribed form” as written. Section 7.3.3 
of the ORDFBC provides the ‘Review Standards’ for these applications, noting that the City Council “shall consider the 
extent to which the proposed development, taken as a whole,” satisfies these standards. Each of those standards is 
listed below, with a Staff comment pertaining to the degree to which the proposal meets each. 
 
Advances the stated goals and objectives of the Resort Area Strategic Action Plan and this Code, and specifically, the 
extent to which the proposed development: 

• Promotes modes of transportation other than the automobile, including walking and transit. Staff Comments: 
The site’s location on Atlantic Avenue is a prime, pedestrian-oriented environment. In addition, the outdoor 
activities on this site promote the use of open-air forms of transportation like walking, biking, or use of other 
micromobility devices. The conditions recommended below include the addition of a designated location to safely 
park and secure bicycles without obstructing the sidewalk. 
 

• Creates a built environment that is in scale with pedestrian-oriented activities and provides visual interest and 
orientation for pedestrians. Staff Comments: The Atlantic Avenue street frontage is particularly engaging to 
passers by, with island-themed décor, lush plantings, and enough visibility to the many activities on the site to 
add interest without overwhelming the public realm. Although the Pacific Avenue frontage currently reads more 
like a back-of-house environment, the conditions recommended below include reasonable streetscape 
improvements from the back of sidewalk to the edge of the parking lot.   

 
• Contributes to a mix of uses in the area that are compatible with each other and work together to create a 

memorable and successful place. Staff Comments: The unique activities, events, and environment at The Shack have 

Evaluation & Recommendation 

1 
3 

2 

4 
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established its reputation as a memorable and successful place, even during the off-season, supporting the goal to be 
a year-round destination. 

• Is consistent with the intent of the regulations applicable to the street frontage in which it is located, as set forth in 
Sec. 2.1 of this code. Staff Comments: Appropriately, the front of the establishment is oriented towards Atlantic 
Avenue, a Shopping frontage type, which is the Oceanfront Resort District’s most pedestrian-friendly streetscape. To 
the west is Pacific Avenue, a Gateway frontage type, which is intended to carry the heaviest volumes of vehicular 
traffic through the district. Accordingly, this is where the parking lot is located.  

• Is physically and functionally integrated with the built environment in which it is located. Staff Comments: The uses 
and structures on the majority of the site are well-suited in the Resort District. Streetscape improvements to the Pacific 
Avenue frontage as described in the recommended conditions will address deficiencies on this side of the property. 

• Advances the goals and objectives of the parking strategy for the District. Staff Comments: As stated above, the 
outdoor nature of the activities at The Shack promote walking and biking, alleviating some of the demand for parking. 
For those arriving by car, parking is available on site as well as next door in the 9th Street Municipal Parking Garage. 
Parking in the former 8th Street right-of-way functions much like it would if it were still publicly owned, mitigating 
confusion for the public. 

• The City Council shall also consider the potential impacts of the proposed deviation on surrounding properties and 
the extent to which any adverse impacts from such deviation can be mitigated. Staff Comments: The noise and 
activity generated at the Shack is appropriate for its location on the Oceanfront Corridor. However, due to the 
presence of hotels in the vicinity and residences across Lake Holly to the west, outdoor amplified music is 
recommended to be prohibited after 11 p.m. The recommended conditions also require streetscape improvements 
along Pacific Avenue to provide better screening for the parking lot and enhance the sidewalk. 

Based on the conclusion that the proposed uses and associated structures satisfy the standards above to the greatest 
extent possible, Staff recommends approval of this Special Exception for Alternative Compliance to the Form-Based 
Code. 
  

 
1. Within 60 days of City Council approval of this application for Alternative Compliance, the applicant shall submit a 

site plan showing all existing and any anticipated new structures and surfaces for the existing “Shack” development, 
including stormwater calculations for the depicted structures and surfaces, and all other required information to the 
Development Services Center.  The applicant shall diligently pursue, and the City shall timely review and provide 
comments on the site plan, which the applicant will obtain approval of within one year of site plan submittal. If the 
applicant fails to meet either deadline, all existing temporary structures shall be retrofitted to meet building code 
and site requirements for permanent structures or shall be removed within 90 days of the applicable deadline. No 
proposals for new, temporary structures shall be considered until the site is brought into full compliance with 
building code and site plan development requirements. 

2. Within two years of City Council approval of this application for Alternative Compliance, the wire barriers between 
the bollards shall be removed and the bollards themselves shall either be removed or maintained and painted in a 
manner agreed upon by the Planning Director and Department of Public Works. The grass verge in the streetscape 
on the southern portion of Pacific Avenue shall be replaced with pavers matching those in the northern section, 
adjacent to the former 8th Street right-of-way and 9th Street Municipal Parking Garage. Existing plantings along the 
entire Pacific Avenue street frontage shall be supplemented or replaced with canopy trees, evergreen shrubs, and 
flowering perennials and grasses in a tiered format to provide shade, screening and buffering for the surface parking 
lot and enhance the pedestrian environment. Wheel stops shall be installed in the parking lot to protect plantings. 
The specifics of this design shall be determined during the detailed site plan review process.  

Recommended Conditions 
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3. The parking attendant stand shall be removed, refurbished or replaced. If a new or refurbished structure is 
proposed, the design and placement shall be subject to approval by the Planning Director. 

4. All new, permanent structures shall either comply with the prescribed or optional forms of development in the 
Oceanfront Resort District Form-Based Code or shall substantially conform to the renderings depicted in “The Shack 
Addition, Virginia Beach, Virginia,” dated November 19, 2018 by Hanbury, which has been exhibited to the City 
Council and is shown on pages 7 through 11 of this staff report. While the general configuration of the proposed site 
layout shall conform to the renderings, the exact location of the building footprint shall be determined during 
detailed site plan review.  

5. When the proposed addition or other primary permanent structure is constructed, transformers, mechanical 
structures, and other minor structures accessory to utility facilities greater than four feet tall shall be placed where 
not visible from the public right-of-way. Such structures that are already in place and cannot be relocated shall be 
screened in accordance with Sec. 3.2.4 of the Oceanfront Form-Based Code.  

6. Bicycle racks designed in conformance with the City’s bicycle parking design guidelines to accommodate at least 35 
bicycles shall be provided in a designated location to be determined during detailed site plan review. Additional 
bicycle parking shall be added on the property as needed during peak season or other special events. 

7. Any changes to existing, legally nonconforming signs on the property shall be subject to approval by the Planning 
Director. Temporary signs advertising special events shall be permitted but limited to a set location, size, and 
material subject to approval by the Planning Director. Such signs shall be exempt from the standard limits on 
duration and frequency of posting throughout the year. 

8. No outdoor amplified music is permitted between 11:00 p.m. and 10:00 a.m. 

9. No merchandise, produce, or food shall be displayed or sold along either the Atlantic or Pacific Avenue street 
frontages.  
 

10. Outdoor storage is not permitted on the site, even if enclosed by a fence or wall. All merchandise, stalls, equipment 
and materials shall be stored inside of a building while the business is closed. 

11. The operation of the commercial parking lot shall comply with the requirements of Section 23-58 of the City Code. 
 

12. The operation shall not disturb the tranquility of residential areas or other areas in close proximity or otherwise 
interfere with the reasonable use and enjoyment of neighboring property by reason of excessive noise, traffic, 
lighting, or overflow parking. 

 

Further conditions may be required during the administration of applicable City Ordinances and Standards. Any site plan 
submitted with this application may require revision during detailed site plan review to meet all applicable City Codes 
and Standards. All applicable permits required by the City Code, including those administered by the Department of 
Planning / Development Services Center and Department of Planning / Permits and Inspections Division, and the issuance 
of a Certificate of Occupancy, are required before any approvals allowed by this application are valid. 
  
The applicant is encouraged to contact and work with the Crime Prevention Office within the Police Department for crime 
prevention techniques and Crime Prevention Through Environmental Design (CPTED) concepts and strategies as they 
pertain to this site. 
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The subject property is within the Resort Strategic Growth Area (SGA), one of eight SGAs designated by the 
Comprehensive Plan. The original Resort Area Strategic Action Plan (RASAP), adopted in 2008, identified eight top 
priorities, most of which have been completed. One of the outstanding items, “Develop Dome Site as major 
entertainment venue,” has continued support in the recently updated plan, RASAP 2030. Adopted by City Council on 
June 2, 2020, RASAP 2030 establishes new goals for the Resort SGA in the next decade while continuing support for the 
outstanding priorities.  
 
The restated vision established in RASAP 2030 is to “identify and implement public amenities and infrastructure 
improvements and update codes, guidelines, and city review processes to encourage private development, enabling the 
Virginia Beach Resort Area to become a diverse, world-class, year-round coastal community for residents and visitors” 
(p. 10). Continuing the theme from the previous plan, further distinguishing multiple sub-districts with their own unique 
character will be key to creating a diverse resort area with something for everyone to enjoy year round. 
 
The subject site is in the Oceanfront Corridor, the main north-south connector and the area where the majority of 
visitors stay and gather. This must be a beautiful and inviting place for pedestrians to shop and dine as well as carry a 
significant amount of traffic. The plan suggests a mobility plan and streetscape improvements are needed to accomplish 
these goals. This site has frontage on two primary streets: Atlantic Avenue and Pacific Avenue. Both streets in this 
vicinity have been identified as second priority for streetscape improvements, with first priority assigned to 17th Street 
(west of Cypress Avenue) and Atlantic Avenue (15th – 25th Streets). 
 

 
There is a 30-inch stormwater main in the former 8th Street right-of-way. Although temporary structures have been 
approved over this pipe, any permanent structures must be offset by at least ten feet in order to prevent damage and 
allow for maintenance. As an alternative, the pipe can be abandoned or relocated if the system can be redesigned to fulfill 
this function by another means. 
 

 
Water 
There is an existing 16-inch city water transmission main along Atlantic Avenue. 
There is an existing 8-inch city water main along 8th Street. 
There is an existing 12-inch city water main along Pacific Avenue. 
There is an existing 10-inch city water main along Pacific Avenue. 
This site currently connects to city water. The existing 2” domestic meter (City ID #95087437) can be used or upgraded 
to accommodate the proposed use. 
 
Sewer 
There is an existing 18-inch city sanitary sewer gravity main along Atlantic Avenue. 
The site currently connects to city sanitary sewer. 
 

 
Resort Advisory Commission (RAC) 

Comprehensive Plan Recommendations 

Stormwater Impacts 

Public Utility Impacts 

Public Outreach Information 
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• The applicant presented the proposed conceptual plans and renderings to the RAC Planning Design Review 
Committee on January 5, 2021. The committee supports the proposal as presented. 

 
Planning Commission 

• As required by the Zoning Ordinance, the public notice sign(s) was placed on the property on or before March 
16, 2020. 

• As required by State Code, this item was advertised in the Virginian-Pilot Beacon on Sundays, March 28, 2021 
and April 4, 2021.                    

• As required by City Code, the adjacent property owners were notified regarding the request and the date of the 
Planning Commission public hearing on March 29, 2021.   

• This Staff report, as well as all reports for this Planning Commission’s meeting, was posted on the Commission’s 
webpage of www.vbgov.com/pc on April 8, 2021. 

 
  

http://www.vbgov.com/pc
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Proposed Site Layout 
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Proposed Renderings 
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Proposed Renderings 
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Proposed Floor Plan 
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• Upon receiving a recommendation from Planning Commission, this request will be scheduled for a City Council 

public hearing.  Staff will inform the applicant and/or their representative of the date of the hearing in the 
upcoming days. 

• Following City Council’s decision, the applicant will receive a decision letter from Staff.  

• Once the conditions of approval are in place and/or completed, the applicant must contact the Zoning Division 
of the Planning Department to obtain verification that the conditions have been met.  Contact the Zoning 
Division at 757-385-8074. 

• If the request requires land disturbance and/or a subdivision of property, please contact the Development 
Services Center (DSC) to discuss next steps for site plan/plat review.  Contact the DSC at 757-385-4621 or the 
Development Liaison Team at 757-385-8610. 

• Please note that further conditions may be required during the administration of applicable City Ordinances and 
Standards. Any site plan submitted with this application may require revision during detailed site plan review to 
meet all applicable City Codes and Standards. All applicable permits required by the City Code, including those 
administered by the Department of Planning / Development Services Center and Department of Planning / 
Permits and Inspections Division, and the issuance of a Certificate of Occupancy, are required before any 
approvals allowed by this application are valid.  

• The applicant is encouraged to contact and work with the Crime Prevention Office within the Police Department 
for crime prevention techniques and Crime Prevention Through Environmental Design (CPTED) concepts and 
strategies as they pertain to this site. 

 

Next Steps 


