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NOVEMBER 2, 2022 
BOARD OF ZONING APPEALS AGENDA 

 
A. 
COMMENTS BY ZONING ADMINISTRATOR AND CHAIRMAN 
 

B. 
REVIEW OF PUBLIC HEARING CASES 
 

C. 
STAFF BRIEFINGS 
 
The Board of Zoning Appeals will conduct a Public Hearing on Wednesday, November 2, 2022, at 
2:00 p.m., in the New City Council Chambers at City Hall, 2nd Floor at 2401 Courthouse Drive, 
Building 1, Virginia Beach, VA.  There is a staff briefing held at 1:00 pm.  All interested parties are 
invited to observe.   
 
For information or to examine copies of proposed plans, ordinances or amendments call (757) 385-
4621 or go to www.vbgov.com/zoning or visit the Planning Department, 2875 Sabre Street, Suite 
500, Virginia Beach, Virginia by appointment. 
 

http://www.vbgov.com/zoning
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2:00 P.M. – PUBLIC HEARING  
Case:  2022-BZA-00044 
 
Applicant:  Caroline Wilcox and Dan 
Einwechter 
 
Representative:   Eddie Bourdon, 
Attorney with Sykes Bourdon Ahern 
& Levy  
 
Address:   5400 Ocean Front Avenue  
Zoning District:   R-5R(NE) 
 
Staff: Chris Langaster  
 

Project:  Semi-Detached Dwelling  
 
Requests:   

• Variance to a 10.48-foot side corner setback from 
the property line adjacent to 54th Street; instead of 
20-feet as required  

 

Case:  2022-BZA-00050 
 
Applicant:  Gregorio and Madeline Uy 
 
Representative:   Eddie Bourdon, 
Attorney with Sykes Bourdon, Ahern, 
Levy  
 
Address:    
Zoning District:    
 
Staff:   Chris Langaster 
 

Project:  Proposed Covered Entry Porch  
 
Requests:   

• A side yard setback variance of 2.67-feet to a 7.33-
foot setback east side instead of 10 feet for a 
proposed covered entry porch 

• To a variance of eleven percent (11%) of lot 
coverage to fifty-one percent (51%) instead of forty 
percent (40%)  

Case:  2022-BZA-00051 
 
Applicant:  David and Janet Brashear 
 
Representative:  Eddie Bourdon, 
Attorney with Sykes Bourdon Ahern 
& Levy   
 
Address:   4507 Holly Road  
Zoning District:   R7.5 
 
Staff:   Chris Langaster 
 

Project:  Proposed 6 foot Brick Wall 
 
Requests:   

• Variances to a 5-foot front yard setback from the 
property adjacent to Holly Road, instead of 30-feet 
as required 

• To a 5-foot side corner setback from the property 
line adjacent to 46th Street, instead of 10-feet as 
required  
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Case:  2022-BZA-00052 
 
Applicant:  Sohuila Davati 
 
Representative:   Self Represented  
 
Address:   1301 Chippokes Court  
Zoning District:   R20 
 
Staff:   Chris Langaster 
 

Requests:   
• Variances to a 1.42-foot rear yard setback, instead of 

15-foot as required for an existing gazebo/pavilion; 
and to a 5-foot rear yard setback and 8-foot west 
side yard for an existing storage shed, instead of 15-
feet each as required 

• To a 12-foot rear yard setback, instead of 15-feet as 
required 

• To a 21-foot side corner setback from the property 
line adjacent to Newstead Drive, instead of 30-feet 
as required for an existing pergola  

Case:  2022-BZA-00053 
 
Applicant:  John and Dina Butler 
 
Representative:   Self Represented  
 
Address:   904 Dixie Drive  
Zoning District:  A-12  
 
Staff:   Chris Langaster 
 

Project:  Proposed Front Covered Porch Addition  
 
Requests:   

• Variance to a 11.7-foot west side yard setback, 
instead of 15-feet as required  

Case:  2022-BZA-00054 
 
Applicant:  Anthony Martucci  
 
Representative:   Billy Garrington of 
Governmental Permitting Consultants  
 
Address:   6505 Atlantic Avenue  
Zoning District:   R5R (NE Overlay) 
 
Staff:   Chris Langaster 
 

Project:  Proposed Room Addition  
 
Requests:   

• Variance to a 6.3-foot north side yard setback, 
instead of 8-feet as required for a proposed room 
addition  
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Case # 2022-BZA-00044 
 
Property Owner  Oakey John M Jr & Oakey Eugenia L 
Representative R. Edward Bourdon, Jr. 
Public Hearing November 2, 2022  

 

Staff Planner  
Chris Langaster 
 
Variance initiated by: 
Applicant Inquiry 
 
Location  
5400 Ocean Front Ave      
GPIN 
24198071120000  
Zoning District 
R-5R (NE) 
Site Size  
5,752.69 square feet 
Year Constructed 
Proposed New Construction 
 
Previous Board of Zoning Appeals Actions 
On August 3, 1977, a variance to a 7.5-ft side 
corner setback adjacent to 54th Street instead of 
15-ft as required was Granted for a 
semidetached dwelling unit.   
 

 
 

Project: Proposed Semi-detached Dwelling  
Variances Requested:  

1. Variance to a 10.48 side corner setback from the property line adjacent to 54th Street; instead of 
20-feet as required for semi-detached dwelling. 
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Existing Site Conditions 
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Proposal: 
 
The applicant is proposing to construct a three-story semidetached   dwelling unit at a 10.48-foot side corner 
setback from the property line adjacent to 54th Street; instead of 20-feet as required. An existing two-story 
semidetached dwelling unit will be demolished and replaced with the proposed three-story semidetached 
dwelling unit. Currently, the semidetached dwelling units are attached by a third-floor connection located on 
the western portion of the dwellings. At the time the dwelling was built in 1979, the side corner setback 
adjacent to Ocean Front Ave was 15-feet. As mentioned above, a side corner variance was granted to a 7.5-
foot for the existing semidetached dwelling unit.   
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             
In 1980, these two nonconforming semidetached dwelling lots were subdivided as they exist today. With the 
subdivision, it was conditioned and noted on the subdivision plat that the lots could only be developed with 
semidetached dwelling units. The subject corner lot is nonconforming in respects to the minimum lot width 
for a corner lot in this zoning district. A subdivision plat was recently submitted to Planning for review and is 
currently under review for the subject lot as well as the adjoining lot. The subdivision plat is intended to 
vacate an existing interior lot line that presently jogs in and out. The new lot line shared by the two 
semidetached dwelling units will be straighten upon the recordation of the subdivision plat. Staff expects the 
subdivision plat to be recorded prior to the BZA hearing.    
 
The proposed semidetached dwelling unit will replace a semidetached dwelling unit that has been on the site 
for over 43 years, at an 8-foot side corner setback. The proposed semidetached dwelling unit will maintain 
10.48-foot; therefore, the existing side corner setback will slightly increase. Due to the narrowness of the lot 
an undue hardship not commonly shared by others in the same vicinity or district. The requested setback 
variance is not expected to create a detriment to the adjoining property owners or surrounding community.                
 

Permits Required / Obtained: 
Permits will be required by the Development Services Center and the Permits and Inspections Division. 
 

 

  

Summary 
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Variance Request 

 
 
 

 REQUIREMENT REQUESETED 
SIDE CORNER 
SETBACK  20’ 10.48’ 
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• The existing lot is presently nonconforming in respects to the minimum lot width required today in this 

zoning district for semidetached development.  
 

• A subdivision plat has been submitted to eliminate the interior property line that separates the two 
semidetached dwellings. 

 
• A variance was previous side corner setback variance was granted for the existing semidetached dwelling. 
   
• With this proposal, the proposed semidetached dwelling will be setback slightly more than from the 

property line adjacent to 54th Street. 
 
• This proposal is not expected to create a detriment to the adjoining property owners or surrounding 

community.  
 

 

 
1. The proposed three-story semidetached dwelling unit shall be constructed in substantial adherence to the 

submitted site plan entitled “CONCEPTUAL SITE PLAN LOT B-1 BLOCK 4 SUBDIVISION OF PROPERTY OF THOMAS J. 
LYONS, JR RE-SUBDIVISION LOT B BLOCK 4 UBERMEER VIRGINIA BEACH, VIRGINIA FOR WILCOX & EINWECHTER 
RESIDENCE “dated April 2, 2022, prepared by WPL.  

 

 

  

Considerations 

Recommended Condition 
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Applicant’s Hardship Statement  
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Existing Site Layout 
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Proposed Site Layout  
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Disclosure Statement 
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Disclosure Statement 
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Disclosure Statement 
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Disclosure Statement 
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Disclosure Statement 
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Disclosure Statement 
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Case # 2022-BZA-00050 
 
Property Owner  Madeline Uy  
Representative R. Edward Bourdon, Jr. 
Public Hearing November 2, 2022  

 

Staff Planner  
Chris Langaster 
 
Variance initiated by: 
Applicant Inquiry 
 
Location  
2417 Spinnaker Court      
GPIN 
15902162600000  
Zoning District 
B-4 Mixed Use 
Site Size  
5,527.01 square feet 
Year Constructed 
1977 
  

 

 

Project: Proposed Covered Entry Porch  
Variances Requested:  

1. A side yard setback variance of 2.67 feet to a 7.33-foot setback east side instead of 10 feet for a 
proposed covered entry porch and a variance of eleven percent (11%) of lot coverage to fifty-one 
percent (51%) instead of forty percent (40%). 
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Existing Site Conditions 
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Proposal: 
 
The applicant is seeking a variance to a 7.33-foot east side yard setback instead of 10-feet as required; and to 
allow 51% in lot coverage, instead of 40% as allowed for a proposed townhouse dwelling unit and proposed 
covered front porch. The existing two-story townhouse unit will be demolished and redeveloped with a new 
three-story townhouse unit with garage, front porch, second-story rear porch and third-story deck. It’s 
important to note, the existing lot is 5,594 square feet in size, far exceeding the minimum average lot area for 
townhouse development in this zoning district. Currently, the existing townhouse unit and parking surfaces 
comply with the maximum lot coverage for this zoning district. 
 
Due to the size of the lot, the applicant is afforded a much greater lot coverage percentage than other 
property owners in the same vicinity and district. The applicant notes that similar variances were granted for 
lot coverage for 2414 & 2416 Spinnaker Ct. However, staff notes the lot coverage variance for 2416 were for 
additions to the existing dwelling unit and the variance for 2414 was for a new dwelling unit on an interior lot 
with significantly less lot area. In addition, 2414 Spinnaker Ct also received an expansion of a nonconforming 
use to demolish and replace a semidetached dwelling (interior) unit. It’s important to note, these variances 
were granted over 20 years when staff provided limit information and/or recommendations to the Board of 
Zoning Appeals.  
 
Staff was unable to identify any unique or unusual characteristics to support an undue hardship with this 
request. It’s recognized that lot coverage variances were granted in the past; however, each variance request 
should be measured on their own merit. The lot coverage variance requested is not in keeping with the intent 
and spirit of the zoning ordinance as pertains to development in this zoning district. The existing lot is 
significantly larger than the average lot size in this community that allows for a dwelling unit and associated 
improvement that will exceed the average size dwelling unit in this community. Staff believes allowing these 
variances as requested, will create a detriment to the adjoining property owners as well as set an unfavorable 
precedent.   
 
Permits Required / Obtained: 
Permits will be required by the Development Services Center and the Permits and Inspections Division. 
 

 

 

 

 

 

 

 

 

 

 

 

Summary 



Madeline Uy 
Case Number 2022-BZA-00050 

Page 4 

 

 

 

 
 
 
 

 

 

 
  

Variance Requests 

 
 
 

 REQUIREMENT REQUESETED 
SIDE YARD 
SETBACK  10’ 7.33’ 

 

 
 
 

 REQUIREMENT REQUESETED 
LOT 
COVERAGE 

2,238 SQ. FT. or 
40% 

2,878 SQ. FT.  or 
51% 
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• The existing townhouse dwelling unit and parking presently complies with the required all zoning 

ordinance as it pertains to the townhouse development in this zoning district.  
 

• The existing lot significantly exceeds the average lot area required townhouse development in this zoning 
district. 

 
• The existing lot has no unique or unusual characteristics and /or known impediments to support an undue 

hardship. 
 
• The variances requested are not in keeping with the intent and spirit of the zoning ordinance, as it pertains 

to attached (townhouse) dwelling development. 
 
• Allowing the variances as requested is expected to created detriment to the adjoining property owners 

and surrounding community.  
 
• Staff believes if these variances are granted as requested, it will set an unfavorable precedent and 

encourage others to similar variance requests without demonstrating an undue hardship.         
 

 

 
1. If approved, the proposed three-story attached (townhouse) dwelling unit shall be constructed in 

substantial adherence to the submitted site plan entitled “BZA EXHIBIT OF LOT 5, BLOCK B PLAT SHOWING 
CHESAPEAKE BAY SHORES SUBDIVISION OF LOTS X, Y, Z AND A PORTION OF “W” AMENDED MAP 
LYNNHAVEN BEACH AND PARK CO. (MB116 PG 42-A) VIRGINIA BEACH, VIRGINIA EXCLUSIVELY FOR UY 
RESIDENCE” prepared by WPL.  
 

2. The proposed rear patio and decks will not be enclosed.      
 

 

  

Considerations 

Recommended Conditions 
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Applicant’s Hardship Statement 
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Proposed Site Layout 
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Lot Coverage/ Square Footage Breakdown 
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Disclosure Statement 
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Disclosure Statement 
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Disclosure Statement 



Madeline Uy 
Case Number 2022-BZA-00050 

Page 12 

 
 



      David Brashear 
Case Number 2022-BZA-00051 

Page 1 

 

Case # 2022-BZA-00051 
 
Property Owner  David Brashear 
Representative R. Edward Bourdon, Jr. 
Public Hearing November 2, 2022  

 

Staff Planner  
Chris Langaster 
 
Variance initiated by: 
Applicant Inquiry 
 
Location  
4507 Holly Road      
GPIN 
24188752060000  
Zoning District 
R-7.5 Residential 
Site Size  
13,910.57 square feet 
Year Constructed 
1945 
 
Previous Board of Zoning Appeals Actions: 
On 11/01/2000, variances to a 20-ft front yard 
setback for the existing dwelling, and to 25-ft 
front yard setback for front porch & stairway; 
instead of 30-feet each as required; and to 
allow a 6-ft fence/wall to be within 5 feet of the 
property line along 46th St and Holly Rd and to 
waive the category I landscaping where 
required along Holly Rd was Granted as 
modified and conditioned.  
 

*The proposed improved was approved, 
however, the proposed 6-ft fence/wall was 
denied.  

 
 

 

Project: Proposed 6-foot Brick Wall 
Variances Requested:  

1. Variances to a 5-foot front yard setback from the property adjacent to Holly Road, instead of 30-
feet as required; and to a 5-foot side corner setback from the property line adjacent to 46th Street, 
instead of 10-feet as required for proposed 6-foot brick wall 
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Existing Site Conditions 
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Proposal: 
 
The applicants are proposing to install a 6-foot brick wall at a 5-foot front yard setback from the property line adjacent 
to Holly Road instead of 30-feet as required; and to a 5-foot side corner setback from the property line adjacent to 46th 
Street, instead of 10-feet as required. The majority of proposed decorative brick wall will be installed along Holly Road 
and only a 15-foot wall section will be installed parallel with 46th Street.  Mature landscaping is currently installed along 
property adjacent to Holly Road; however, the submitted site plan depicts category I landscaping will be installed along 
Holly Road, directly parallel with the proposed brick wall.   
 
As previously mentioned, the current applicants were granted variances for several improvements but not limited to a 
front porch, stairwell, and existing dwelling. The variance to allow a 6-foot fence/wall and waive category I landscaping, 
where required along Holly Road was denied. Though this request received support from nearby                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   
neighbors; the North Virginia Beach Civic League (NVBCL) had concerns with the height of the proposed wall. The NVBCL 
suggested installing a 4-foot wall to code and stepping up the height to 5-feet as it approaches the 30-foot setback 
requirements. It’s important note, since this variance was requested; the side corner setback for fences/walls over 4-
feet in height has been significantly reduced. Today, the proposed 6-foot brick wall could be installed at a 10-foot side 
corner setback from the property line adjacent to Holly Road by right.  
 
Staff agrees the proposed decorative brick wall is very attractive; however, an undue hardship was not identified with 
this request. A 6-foot brick wall can be installed at a 10-foot side corner setback from the property line adjacent to Holly 
Road without a variance. The zoning ordinance as it relates to walls and/or fencing was amended several years ago to 
offer homeowners significant setback relieve for walls and/or fencing installed on a corner lot. Staff understands the 
applicant’s desire to install a brick wall to act as a safety barrier and for sound mitigation from Holly Road and 46th 
Street. Consequently, this can be accomplished at a 10-foot side corner setback as intended by the zoning ordinance 
amendment.  
 
This request is not in keeping with the intent and spirit of the zoning ordinance amended to offer setback relief for 
fences/walls located on corner lots. The proposed 6-foot brick wall is expected to create a detriment to the adjoining 
property owners as well as present potential traffic obstruction issues on a very precarious intersection. It appears a 
portion of the proposed wall and landscaping will be in the vision clearance triangle as measured at 20-feet along the 
intersection of 46th St and Holly Rd. Furthermore, if allowed this request is expected to set an unfavorable precedent 
and encourage others to seek similar variance requests without demonstrating a genuine undue hardship.        
 
Permits Required / Obtained: 
Permits will be required by the Development Services Center and the Permits and Inspections Division. 
 

 

  

Summary 
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Variance Requests 

 
 
 
 REQUIREMENT REQUESETED 

FRONT YARD 
SETBACK 
(HOLLY 
ROAD) 

30’ 5’ 

 

 
 
 

 REQUIREMENT REQUESETED 
SIDE CORNER 
SETBACK (46TH 
STREET)  

10’ 5’ 
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• Based on the submitted building elevations the proposed 6-feet decorative brick wall will be attractive. 

 
• When the applicant was granted variances for other improvements made on the existing dwelling; the 

North Virginia Beach Civic League (NVBCL) was opposed to the 6-foot brick wall.   
 
• A variance request for a 6-foot brick wall was previously denied by the Board of Zoning Appeals in 

November 2000. 
 
• The proposed 6-foot wall is expected to create a detriment to the adjoining property owners and present a 

potential traffic obstruction at very precarious intersection. 
 

• It appears portions of the proposed brick wall and landscaping will be in the visibility triangled as 
measured 20-feet along 46th Street and Holly Road.  

 
• The zoning ordinance was amended to significantly reduce the side corner setback to allow homeowners 

more flexibility to install fences and/or walls over 4-feet in height and avoid seeking setback variance 
requests.  

 
• This request is not in keeping with the intent of the city Zoning Ordinance, as it pertains to installing a 6-

foot wall and/or fence on a corner lot. 
 
• As proposed, this request is expected to set a negative precedent and encourage others to seeking similar 

variance request without demonstrating an undue hardship. 
 
• A 6-foot wall could be installed at a 10-foot side corner setback from the property line adjacent to Holly 

Road without a variance.        
 

 

 
1. If approved, the proposed 6-foot decorative brick wall shall be installed and constructed in substantial 

adherence to the submitted site plan entitled “BZA EXHIBIT OF LOTS 67, & 66, & WESTERN 30-FT OF LOT 
65 A MAP OF THE HOLLIES ON THE ATLANTIC OCEAN VIRGNINA BEACH EXCLUSIVELY FOR DAVID M. 
BRASHEAR & JANET BRASHEAR” dated August 30, 2022, and prepared WPL. 
 

2. The proposed 6-foot decorative brick wall shall be installed and constructed in substantial adherence to 
the submitted unentitled colored rendering provided in the file. 

 
3. No portion of the proposed wall and/or landscaping shall be located in the visibility triangle at the 

intersection 46th Street and Holly Road.   
 
 

 

  

Considerations 

Recommended Conditions 
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Applicant’s Hardship Statement  
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Proposed Site Layout  
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Fence Elevations 
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Disclosure Statement 
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Disclosure Statement 



      David Brashear 
Case Number 2022-BZA-00051 

Page 11 

 

 

 
 

Disclosure Statement 
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Case # 2022-BZA-00052 
 
Property Owner  Debra E Davati 
Representative Sohuila Davati 
Public Hearing May 4, 2022  

 

Staff Planner  
Chris Langaster 
 
Variance initiated by: 
Applicant Inquiry 
 
Location  
1301 Chippokes Court       
GPIN 
24141566110000  
Zoning District 
R-20 Residential 
Site Size  
20,798.36 square feet 
Year Constructed 
1995 
 
Previous Board of Zoning  
Appeals Actions: 

• On 6/06/2001, a variance to allow a 6-ft 
fence to a 10-foot side corner setback from 
the property line adjacent to Newstead Dr 
instead of 30-ft as required was Granted as 
modified and conditioned. 

*Proposed 6-ft fence shall meet a 20-ft setback from 
Newstead Dr & must install low level landscaping 
agreeable to Zoning Administrator.  
 

• On 9/19/2001, a variance to a 7-ft rear and 
8-ft northeast side instead of 15-ft each as      
was Granted for the existing shed only.  

 

 
 

 

Project: Existing Pavilion/ Gazebo, Existing Storage Shed, and Existing Pergola.   
Variances Requested:  

1. Variances to a 1.42-foot rear yard setback, instead of 15-foot as required for an existing 
gazebo/pavilion; and to a 5-foot rear yard setback and 8-foot west side yard for an existing storage 
shed, instead of 15-feet each as required; and to a 12-foot rear yard setback, instead of 15-feet as 
required and to a 21-foot side corner setback from the property line adjacent to Newstead Drive, 
instead of 30-feet as required for an existing pergola. 
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Existing Site Conditions 
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Proposal: 
 
The applicant is seeking several setback variances to retain existing accessory structures currently installed in the rear 
yard of an existing single-family dwelling. The following setback variances are requested:  
 

• Variance to a 1.42-foot rear yard setback, instead of 15-foot as required for an existing gazebo/pavilion. 
• Variance to a 5-foot rear yard setback and 8-foot west side yard for an existing storage shed, instead of 15-feet 

each as required. 
• Variance to a 12-foot rear yard setback, instead of 15-feet as required and to a 21-foot side corner setback from 

the property line adjacent to Newstead Drive, instead of 30-feet as required for an existing pergola. 
 
The gazebo/pavilion was recently constructed without a building permit in the required rear yard setback. As a result of 
this zoning infraction, the setback variance requests listed above were prompted. Presently, the pavilion/gazebo is 
installed along the rear property line directly adjacent to an existing inground swimming pool and 6-foot vinyl privacy 
fence. The rear of the lot abuts a church parking lot that is mainly utilized during church functions on Sunday and events 
that may occur during the week.  
 
As noted above, variances were previously granted for a 6-foot privacy fence and storage shed. The variance for the 
fence was modified and conditioned that the fence maintains a 20-foot setback from the property line adjacent to 
Newstead Drive and low level landscaping agreeable to the Zoning Administrator be planted. It appears the existing 
fence is located at a 10-foot setback from the property line adjacent to Newstead Drive and the landscaping was never 
planted. In addition, the existing storage shed does not meet the rear yard setback variance granted. Staff was unable to 
determine when the existing pergola encroachment occurred.  
 
On June 7, 2022, the zoning office received a citizen inquiry regarding the pavilion/gazebo being constructed without a 
building permit within the required setbacks. Upon an inspection by a zoning inspector, it was confirmed the 
pavilion/gazebo is encroaching on the required rear yard setback. Though, variances were granted to the side and rear 
yard setbacks for the existing storage shed; it was added to this request because it currently encroaches on the rear yard 
setback. The existing pergola is also encroaching onto the required setbacks and was added to this request as a clean-up 
variance.   
 
It is unfortunate the applicant constructed the pavilion/gazebo without obtaining a building permit or consulting with 
staff. However, staff was unable to identify undue hardship to support the variance requests as submitted. No unique or 
unusual characteristics exist on this lot to justify the setback variances requested. It’s staff opinion, the pavilion/gazebo 
could be relocated on the site in compliance with the setback requirements.  If approved, these variance requests are 
expected to create a detriment to the adjoining property owners and surrounding community. Additionally, allowing 
these variances are expected to set a negative precedent as well as encourage others to seek similar variance requests 
without demonstrating an undue hardship.   
 
 
 

 

  

Summary 
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Variance Requests 

 
 
 

 REQUIREMENT REQUESETED 

REAR YARD 
SETBACK  

            15’    1.42’ Pavilion 
15’         5’ Shed                                              
15’ 12’ Pergola 

 

 
 
 

 REQUIREMENT REQUESETED 
SIDE CORNER 
SETBACK 
(ADJACENT TO 
NEWSTEAD DR) 

30’ 21’ 

 

 
 
 

 REQUIREMENT REQUESETED 
WEST SIDE 
YARD 
SETBACK 
(SHED) 

15’ 8’ 
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• The rear of the lot abuts a church parking lot mainly utilized for church services on Sunday.  
 
• The existing pavilion/gazebo was constructed without the benefit of a building permit or the advisement 

of staff. 
 
• Per the previously approved setback variance, the existing storage shed does not comply with the rear 

yard setback variance. 
 
• It appears the pavilion/gazebo is well constructed. 
 
• The requested variances are not in keeping with the intent and spirit of the zoning ordinance as it relates 

to accessory structures. 
 
• Staff was not able to determine when the pergola was installed in the required setbacks. 
 
• Allowing the setback variances as requested is expected to create a detriment to the adjoining property 

owners and surrounding community. 
 
• If approved, these variances are expected to set a negative precedent and encourage others to seek 

similar variances without demonstrating an undue hardship.    
 

 

 
1. If approved, the existing pavilion/gazebo shall remain ‘as-is’, it shall not be enclosed or expanded without 

further consideration from the Board of Zoning Appeals. 
 
2. The existing storage shed shall be relocated on the lot to conform with the September 19, 2001, Board of 

Zoning Appeals rear yard setback variance.  
 
3. Landscaping acceptable to the Zoning Administrator shall be installed along the 6-foot fence as 

conditioned with the June 6, 2001, Board of Zoning Appeals variance for the fence.  
  
4. The existing pergola located on the southeast portion of the lot shall be relocated to conform with the 

required setbacks. 
  
 

 

 

 

 

 

Considerations 

Recommended Conditions 
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Applicant’s Hardship Statement 
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Applicant’s Hardship Statement (Con’t) 
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Applicant’s Hardship Statement (Con’t) 
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Existing Site Layout 
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Applicant Disclosure Statement 
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Applicant Disclosure Statement 
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Applicant Disclosure Statement 
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Owner Disclosure Statement 
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Owner Disclosure Statement 
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Owner Disclosure Statement 
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Case # 2022-BZA-00053 
 
Property Owner  John M. Butler 
Representative Self Representing 
Public Hearing November 2, 2022  

 

Staff Planner  
Chris Langaster 
 
Variance initiated by: 
Applicant Inquiry 
 
Location  
904 Dixie Drive      
GPIN 
14960340090000  
Zoning District 
A-12 Apartment 
Site Size  
3,847.27square feet 
Year Constructed 
1979 
 
 

 
 

Project: Proposed Front Covered Porch Addition 
Variances Requested:  

1. Variance to a 11.7-foot west side yard setback, instead of 15-feet as required for proposed front 
covered porch addition. 
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Existing Site Conditions 
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Proposal: 
 
The applicant is proposing to construct an 8.3-foot by 11.7-foot covered front porch at a 11.7-foot side yard 
setback; instead of 15-feet as required. With this proposal, a proposed covered porch will be constructed on 
the southeast corner in line with the existing two-story semidetached dwelling unit, where it is parallel with 
the front and west side wall of the dwelling unit. It will be constructed in place of a smaller existing covered 
porch. Essentially, the roof line of the existing front porch will be extended to algin with the front and west 
side wall of the existing dwelling unit. The proposed porch will be unenclosed, and the existing front yard 
setback will not decrease with this proposal.  
 
As mentioned above, the proposed covered porch will algin with the existing semi-attached dwelling, where it 
is both parallel with the front and west side property lines. Due to the angle of the west side property line, 
staff believes an undue hardship not commonly shared by others in the same district has been created. If the 
west side property line were not angled, the proposed porch would comply with the required side yard 
setback. Since the front yard setback will not decrease and the side yard setback will slightly increase due the 
angled property line, staff does not expect this request to create a detriment to the adjoining property owners 
or surrounding community.  
 

Permits Required / Obtained: 
Permits will be required by the Development Services Center and the Permits and Inspections Division. 
 

 

  

Summary 
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Variance Requests 

 
 
 

 REQUIREMENT REQUESETED 
WEST SIDE 
YARD 
SETBACK 

15’ 11.7’ 
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• The proposed covered unenclosed porch will be constructed in line with the existing semi-attached 

dwelling unit, where it is parallel with the front and west side property lines. 
  

• The existing front yard setback will not decrease, and the west side yard setback will slightly increase due 
to the angle of the west side property line.  

 
• Due to the angle of the west side property line, a hardship not commonly shared by others in the same 

district has been produced.  
   
• Staff does not expect this request to create a detriment to the adjoining property owners or surrounding 

community.   
 

 

 
1. The proposed covered unenclosed front porch shall be constructed in substantial adherence to the 

submitted site plan entitled “EXHIBIT SURVEY OF LOT 61, BLOCK N PHASE II, PART 2 904 DIXIE DRIVE 
VIRGINIA BEACH, VIRGINIA EXCLUSIVELY FOR JOHN BUTLER” dated December 24, 2021, and prepared by 
Ricks P. Jones Professional Land Surveyor. 
 

2. The proposed covered front porch shall not be enclosed without further consideration from the Board of 
Zoning Appeals.  

 

 

  

Considerations 

Recommended Conditions 
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Applicant’s Hardship Statement  
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Proposed Site Layout 
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Building Plans  
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Disclosure Statement 
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Disclosure Statement 
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Case # 2022-BZA-00054 
 
Property Owner  Anthony Martucci  
Representative Billy Garrington 
Public Hearing November 2, 2022  

 

Staff Planner  
Chris Langaster 
 
Variance initiated by: 
Applicant Inquiry 
 
Location  
6505 Atlantic Avenue       
GPIN 
24197336800000  
Zoning District 
R-5R (NE) 
Site Size  
6,402.78 square feet 
Year Constructed 
1956 
 
Previous Board of Zoning Appeals Actions 
 

• On March 18, 1992, a variance to a 4-
foot south side yard setback; instead of 
8 feet as required to replace carport. 

 
 

 

Project: Proposed Room Addition 
Variances Requested:  

1. Variance to a 6.3-foot north side yard setback, instead of 8-feet as required for proposed room 
addition. 
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Existing Site Conditions 
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Proposal: 
 
The applicant is proposing to a construct 7.2-foot by 12.5-foot bathroom building addition at a 6.3-foot north 
side yard setback, instead of 8-feet as required. As proposed, the proposed building addition will be 
constructed on the northeast corner of the existing dwelling in place of what appears to be an attached 
storage shed/area. The addition will be constructed in line with the one-story single-family dwelling, where it 
is parallel with the north side property line. Currently, the existing lot conforms with the dimensional lot 
requirements for this zoning district. However, the existing dwelling built in the mid 1950’s is nonconforming 
in respects to the required front and north side yard setbacks.  
 
A storage shed is presently installed on the east side of the lot and appears to be encroaching on the required 
rear yard setback. According to the applicant, the shed will be removed and replace with a new shed in 
compliance with the required setbacks. A proposed 12.5-foot by 18.7-foot covered rear porch will be installed 
directly south of the proposed building addition; however, it will comply all applicable zoning requirements. 
Therefore, this proposed improvement is not included in this variance request.   
 
The proposed building bathroom addition will algin with the existing dwelling, where it is parallel with the 
north side property line. Therefore, the existing side yard setback will not increase with this proposal.  An 
existing storage shed presently encroaching on the rear property line will be removed and replaced with a 
storage shed that will comply with the setbacks. Since the proposed building addition will algin with the 
existing nonconforming dwelling, this request is not expected to create detriment to the adjoining property 
owners or surrounding community.             
 

Permits Required / Obtained: 
Permits will be required by the Development Services Center and the Permits and Inspections Division. 
 

 

  

Summary 
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Variance Request 

 
 
 

 REQUIREMENT REQUESETED 
NORTH SIDE 
YARD 
SETBACK 

8’ 6.3’ 
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• The proposed bathroom addition will be constructed in alignment with the existing dwelling, where it is 

parallel with the north side property line.  
 

• An existing storage shed currently encroaching on the rear yard setback will be removed and replaced with 
a new shed in compliance with the required setbacks. 

  
• The existing single-family dwelling built in the mid 1950’s is nonconforming in respects to the required 

front and north side yard setbacks.  
 
• The existing north side yard setback will be maintained and will not decrease with this proposal.  
 
• The existing lot presently conforms with all lot dimensional requirements for this zoning district.  

 
• This request is not expected to create a detriment to the adjoining property owners or surrounding 

community.  
 

 

 
1. The proposed bathroom addition shall be constructed in substantial adherence to the submitted site plan 

entitled “EXHIBIT FOR PROPOSED PORCH & BATHROOM ADDITION LOT C, BLOCK17, RESUBDIVISION OF 
LOTS 16, 18, & 20, BLOCK 17, CAPE HENRY VIRGINIA BEACH, VIRGINIA “dated August 31, 2022, and 
prepared by DKT Associates Land Surveyors.   
 

2. The existing storage shed shall be removed or relocated in compliance with the applicable required 
setback. 

 

 

  

Considerations 

Recommended Conditions 
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Applicant’s Hardship Statement  
 



Anthony Martucci 
Case Number 2022-BZA-00054 

Page 7 

 

 

 

Proposed Site Layout   
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Proposed Building Elevations 
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Disclosure Statement 
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Disclosure Statement 
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