Virginia Aquarium & Marine Science Center
Façade Mural
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I. PROJECT OVERVIEW
In collaboration with the Virginia Aquarium & Marine Science Center, the City of Virginia Beach Cultural
Affairs Department is looking to commission a mural artist(s) to design and paint a large mural that will
transform the façade of the Virginia Aquarium into an inspiring, welcoming moment for visitors and
passersby. This highly visible mural will bring a sense of arrival for guests, create curb appeal to the
Aquarium building and enhance the region’s most popular tourist destination. The City seeks a wide
range of submissions that celebrate the natural world and Virginia Beach’s local eco‐ and aquatic history
while reflecting the Virginia Aquarium’s mission and spirit. All artistic styles are welcome. The artwork
must be designed to be safely viewed by vehicular traffic arriving to the Aquarium at speeds of 0‐40 mph.
(SEE SECTION XI FOR SITE IMAGES AND DIMENSIONS)
About the Virginia Aquarium & Marine Science Center:
https://www.virginiaaquarium.com/Pages/default.aspx

The Virginia Aquarium & Marine Science Center opened in June 1986 as the Virginia Marine Science
Museum with the mission to showcase Virginia’s aquatic habitats and inspire conservation of the marine
environment. Today, guests can explore more than 800,000 gallons, experiencing an aquatic journey
from the shore to the depths of the Atlantic Ocean to coastal habitats from all around the world.
Highlights of Aquarium attractions include harbor seals at the Main Building, spotted eagle rays in the
Red Sea Aquarium tunnel, sea turtles in the Light Tower Aquarium, sharks in the Norfolk Canyon
Aquarium, plus Komodo dragons, Tomistoma crocodiles, and the Chesapeake Bay Aquarium’s touch
pool.
Throughout its 35 years, the Aquarium has continued to use a combination of live animal habitats,
interactive exhibits, and programs led by educators and volunteers to engage and inspire guests.
The Virginia Aquarium is a multifaceted organization, with each arm diligently working to reach the
single goal – to inspire conservation of the marine environment through education, research, and
sustainable practices.
About Virginia Beach, VA

Named the “best place to live in America” by USA Today Weekend Magazine, Virginia Beach offers its
residents, and the millions of tourists who visit annually, a lifestyle unmatched by any other major
American city. Virginia Beach is Virginia’s most populous city with over 450,000 permanent residents. It is
the 43rd largest city in the country and is part of the 37th largest metropolitan region (Hampton Roads) in
the United States. Virginia Beach is a year‐round destination with over half of the almost three million
out‐of‐town visitors coming between September and May, many of whom are drawn here by our famous
three‐mile oceanfront promenade and beaches.
About Virginia Beach Cultural Affairs Department https://www.vbpublicart.org/
The Cultural Affairs Department engages residents and visitors through meaningful arts, heritage, and
cultural experiences to connect and strengthen communities. The Department assists and directs the
Virginia Beach Arts & Humanities Commission, coordinates the City's Public Art Program, oversees Virginia
Beach History Museums, provides contract management for the Sandler Center for the Performing Arts,
serves as the liaison with Virginia MOCA and the ViBe Creative District, and serves as a resource to local
arts and humanities organizations.
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II. ELIGIBILITY
Professional artists or artist‐led teams are eligible to apply. Applicants must be at least 18 years of age
and reside in the United States, and must have successfully managed and completed at least one similar
commission project with a budget equal to or greater than $3,000. Artists must have previously created
large‐scale exterior public art projects; carry personal liability insurance for the duration of the project;
be willing to meet all contractual obligations; and adhere to a strict timeline. Artists also are subject to a
background check.

III. THE VISION + WHAT WE’RE LOOKING FOR
•

Create a highly visible public work of art that marks the Virginia Aquarium as a destination.

•

Demonstrate an appreciation for Virginia’s natural environment.

•

Create excitement and interest for the community. Appeal to a mass audience.

•

Increase public awareness of art; expose and engage the community in the artist selection
process.

•

Broaden viewers’ perspectives of public spaces within the City of Virginia Beach.

Site Preparation & Warranty
• The Aquarium would be responsible for power washing the metal panels/surface area prior to
the artist being on site.
• The Aquarium requires a 5–7‐year warranty for the paint quality of the artwork, which covers
fading, peeling, bubbling, cracking, etc.
•

The artist must be available for any major repairs if needed.

IV. SUBMISSION GUIDELINES (See Section VIII)
•

Artists must provide previous samples of work to illustrate style, qualifications, and experiences.

•

Artists should provide any other information relevant to the ensured success of their project.

•

All application requirements must be submitted on or before the application deadline.

V. RFP + PROJECT TIMELINE | PROCESS
RFP released: February 18, 2022
Submission deadline: 5 p.m. on April 1, 2022
Panel review: Week of April 4, 2022
Artist notified: Week of April 11, 2022
Install: TBD
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VI. HOW SELECTIONS WILL BE MADE
Selection Committee and Criteria
A Public Art Selection Committee will be created by the Cultural Affairs Department. The committee will
consist of a minimum of two City representatives, a Public Art Committee member, an arts professional
(who may also be a qualified Public Art Committee member), the project’s landscape architect or
engineer, and at least one citizen at large who represents the community where the project is located.
The Selection Committee members will serve through the completion of assigned public art project.
Their duties will include the review and feedback regarding artist selections and concepts based on set
criteria and complete applications.

VII. AWARDS/BUDGET
Project Budget: $10,000
All budgets include Artist’s design fee, all costs of materials and fabrication of the work, lodging fees,
retaining workers and equipment for installation, insurance costs, engineering expenses, permits,
bonds, documentation, preparing specifications and providing all materials necessary for installation of
the work. Artist agrees that under no circumstances shall any further payment obligation of the City
accrue with respect to the Services contemplated herein over and above the amount of the Commission.
The Artist will coordinate all Site preparation, installation plans, and timetables with the City.
If the Artist is a business located in the City of Virginia Beach or at any time during the performance of
this Agreement obtains situs for purposes of business license taxes, it shall be unlawful for such business
to conduct or engage in such business, trade or occupation without having first obtained the proper
license from the Commissioner of the Revenue of the City, and the Artist covenants that it has a business
license where one is required to perform this Agreement. If selected Artist is not registered as a business,
the application can be found at https://www.vbgov.com/government/departments/commissioner-ofthe-revenue/Pages/documents-and-forms.aspx and allot for the application fee in your budget.
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VIII. APPLICATION REQUIREMENTS
Submissions must be received as one (1) complete application to ngoodale@vbgov.com with the
subject line “Public Art Submission Virginia Aquarium Mural.” To ensure submissions are received, all
responses must be submitted via email as attached files. Shared cloud docs and/or condensed files may
be blocked as spam.
If you wish to apply for this solicitation, you must register as a vendor through the Virginia Beach
Supplier Portal. Instructions are available at this link: www.vbgov.com/supplierportal.
The application submission must include the information described below, all of which are required to
constitute a complete application. There is no fee to apply.
1. Artist Statement of Interest: (3,000 character maximum) Submission must include an Artist
Statement of Interest that outlines a general interest in this opportunity, along with the specific
site location(s) of artist’s intent.
2. Resume: (3,000 character maximum) Please include a current resume that outlines your
professional accomplishments as an artist.
3. Images of past work: Visual representations of past artwork that demonstrate your qualifications
for this project. Submit up to a total of eight (8) images of completed projects and brief
descriptions. Proposal images from previous projects may be submitted but should be clearly
marked as proposals. If submitting as a team, all members must be represented in the visual
submittal.
4. Descriptions of past work: Include a list of the submitted images with descriptions that clearly
explain both the projects and the images. Please indicate Title, Date, Location, Dimensions,
Significant Materials, and Budget (if a public commission). If you were a member of a team,
please indicate your role.
5. Proposal images or design: Include image you are proposing for your selected area. Please name
the image Proposal_Image_Your_Name. Up to three (3) proposed works can be submitted per
application.
6. Description of Proposal Images: Include a list of the submitted images with descriptions that
clearly explain the concept, artwork, medium, etc.
7. Budget: Provide a detailed description of the total budget to perform the services. The budget
shall identify in separate detail the following: artist stipend, all expenses including design, travel,
lodging, required meetings, installation, preparation of site, clean-up, materials and supplies,
any equipment needed to install the mural, any necessary permits, taxes and fees; including
business license application fee, retaining workers, insurance costs, engineering expenses,
documentation, preparing specifications and providing list of all materials necessary for
installation of the work. (See section VII.)
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IX. SUBMITTAL CHECKLIST
Cover page of Request for Proposal with signature, title and date
Completed anti-collusion/nondiscrimination/drug-free workplace form (Page 2 of RFP Agreement)
Proposal as requested in Section VIII.

X. RULES AND GUIDELINES
The City of Virginia Beach reserves the right, as its best interests may appear, to reject any or all
submissions, to reject any finalist, to waive informalities in applications or proposals, to terminate the
selection process for any project without prior notice. Prior to installation of any artwork, a selected
artist must provide a depiction of the proposed artwork; any deviation from that depiction in the
installed artwork will be grounds for termination of the selected artist’s involvement with the project.
The City of Virginia Beach makes no representation or guarantee that any mural, once installed, will
remain on display for any period of time. The City of Virginia Beach reserves the right, in its sole
discretion, to paint over, replace or remove the artwork at any time. Application to any project
advertised by the City of Virginia Beach constitutes agreement to all applicable rules and guidelines.
I agree to all terms and conditions of this RFP.

Signature
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XI. THE SITE

Site Dimensions:

38ft H x 66ft W
Approx. 2,508 square ft.
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XII. PROJECT EXAMPLES

Cabrillo Marine Aquarium mural by John Van Hamersveld

Mural in Sitka, Alaska, by Ray Troll, Roberto Salas, Will Burkhart and Guillermo (Memo) Jauregui

9

New York Aquarium
Mural artists (from left to right): Danielle Mastrion, Sheena Wong Shue, Tom Manco and Thanh X Tran
with VSA Partners

The National Aquarium of New Zealand mural by Cinzah Merkens and Jason Botkin
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Aquarium of the Pacific mural by Pantonio (Antonio Correia)

Zoo Miami murals by Genevieve Lanig Simon (top) and Eric Karbeling (bottom)
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INFORMAL REQUEST FOR QUALIFICATIONS

DATE:

City of Virginia Beach
ISSUING OFFICE:
PURCHASING DIVISION
LIBERTY TAX SERVICE
EXECUTIVE PARK
2388 LIBERTY WAY
VIRGINIA BEACH, VA 23456
PLEASE FILL IN COMPANY NAME &
ADDRESS IN THE SPACES PROVIDED

RFQ ITEM NO. R154105

Attention of Offeror is Directed To Section
2.2-4367 – 2.2-4377 of Virginia Public
CLOSING DATE
Procurement Act (VPPA)
(Ethics In Public Contracting)
April 1, 2022
RETURN THIS COPY

CLOSING TIME

THIS IS NOT AN ORDER

PROCUREMENT OFFICER

5:00 pm

Nina Goodale

THE CITY OF VIRGINIA BEACH RESERVES THE RIGHT TO ACCEPT OR REJECT ANY AND ALL
PROPOSALS IN WHOLE OR IN PART AND WAIVE ANY INFORMALITIES IN THE COMPETITIVE
NEGOTIATION PROCESS. FURTHER, THE CITY RESERVES THE RIGHT TO ENTER INTO ANY
CONTRACT DEEMED TO BE IN THE BEST INTEREST OF THE CITY.
DESCRIPTION OF REQUEST FOR QUALIFICATIONS
THIS DOCUMENT CONSTITUTES A REQUEST FOR SEALED PROPOSALS FROM QUALIFIED
INDIVIDUALS AND/OR ORGANIZATIONS. THE CITY OF VIRGINIA BEACH, VA AND THE CULTURAL
AFFAIRS D E P A R T M E N T INVITES EXPERIENCED ARTISTS OR ARTIST TEAMS TO DESIGN AND
PAINT A LARGE MURAL ON THE VIRGINIA AQUARIUM FACADE.

The Virginia Beach City Council has adopted a 10% goal for minority participation in City Contracts.
ACKNOWLEDGE RECEIPT OF
#2
#3
#4
(Please Initial)
ADDENDUM: #1

IN COMPLIANCE WITH THIS SOLICITATION AND TO ALL THE CONDITIONS IMPOSED HEREIN, THE
UNDERSIGNED AGREES TO EXECUTE THE CONTRACT AS A RESULT OF THIS SOLICITATION. AN
AGENT AUTHORIZED TO BIND THE COMPANY SHALL SIGN THE FOLLOWING SECTION. FAILURE TO
EXECUTE THIS PORTION MAY RESULT IN QUALIFICATION REJECTION.

AUTHORIZED AGENT
/SIGNATURE:

TELEPHONE:

TYPE OR PRINT NAME:

DATE:

ENCLOSURE
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ANTICOLLUSION/NONDISCRIMINATION/DRUG-FREE WORKPLACE CLAUSE
ANTICOLLUSION CLAUSE:
IN THE PREPARATION AND SUBMISSION OF THIS BID, SAID OFFEROR DID NOT EITHER
DIRECTLY OR INDIRECTLY ENTER INTO ANY COMBINATION OR ARRANGEMENT WITH ANY
PERSON, FIRM OR CORPORATION, OR ENTER INTO ANY AGREEMENT, PARTICIPATE IN ANY
COLLUSION, OR OTHERWISE TAKE ANY ACTION IN THE RESTRAINT OF FREE, COMPETITIVE
BIDDING IN VIOLATION OF THE SHERMAN ACT (15 U.S.C. SECTION 1), SECTIONS 59.1-9.1
THROUGH 59.1-9.17 OR SECTIONS 59.1-68.8 THROUGH 59.1-68.8 OF THE CODE OF VIRGINIA.
THE UNDERSIGNED OFFEROR HEREBY CERTIFIES THAT THIS AGREEMENT, OR ANY CLAIMS
RESULTING THERE FROM, IS NOT THE RESULT OF, OR AFFECTED BY, ANY ACT OF COLLUSION
WITH, OR ANY ACT OF, ANOTHER PERSON OR PERSONS, FIRM OR CORPORATION ENGAGED IN
THE SAME LINE OF BUSINESS OR COMMERCE; AND, THAT NO PERSON ACTING FOR, OR
EMPLOYED BY, THE CITY OF VIRGINIA BEACH HAS AN INTEREST IN, OR IS CONCERNED WITH,
THIS BID; AND, THAT NO PERSON OR PERSONS, FIRM OR CORPORATION OTHER THAN THE
UNDERSIGNED, HAVE, OR ARE, INTERESTED IN THIS BID.
DRUG-FREE WORKPLACE:
DURING THE PERFORMANCE OF THIS CONTRACT, THE CONTRACTOR AGREES TO (I)
PROVIDE A DRUG-FREE WORKPLACE FOR THE CONTRACTOR'S EMPLOYEES; (II) POST IN
CONSPICUOUS PLACES, AVAILABLE TO EMPLOYEES AND APPLICANTS FOR EMPLOYMENT, A
STATEMENT NOTIFYING EMPLOYEES THAT THE UNLAWFUL MANUFACTURE, SALE,
DISTRIBUTION, DISPENSATION, POSSESSION, OR USE OF A CONTROLLED SUBSTANCE OR
MARIJUANA IS PROHIBITED IN THE CONTRACTOR'S WORKPLACE AND SPECIFYING THE
ACTIONS THAT WILL BE TAKEN AGAINST EMPLOYEES FOR VIOLATIONS OF SUCH
PROHIBITION; (III) STATE IN ALL SOLICITATIONS OR ADVERTISEMENTS FOR EMPLOYEES
PLACED BY OR ON BEHALF OF THE CONTRACTOR THAT THE CONTRACTOR MAINTAINS A
DRUG-FREE WORKPLACE; AND (IV) INCLUDE THE PROVISIONS OF THE FOREGOING SECTIONS I,
II, AND III IN EVERY SUBCONTRACT OR PURCHASE ORDER OF OVER $10,000, SO THAT THE
PROVISIONS WILL BE BINDING UPON EACH SUBCONTRACTOR OR VENDOR.
FOR THE PURPOSE OF THIS SECTION, “DRUG-FREE WORKPLACE” MEANS A SITE FOR THE
PERFORMANCE OR WORK DONE IN CONNECTION WITH A SPECIFIC CONTRACT AWARDED TO
A CONTRACTOR IN ACCORDANCE WITH THIS CHAPTER, THE EMPLOYEES OF WHOM ARE
PROHIBITED FROM ENGAGING IN THE UNLAWFUL MANUFACTURE, SALE, DISTRIBUTION,
DISPENSATION, POSSESSION OR USE OF ANY CONTROLLED SUBSTANCE OR MARIJUANA
DURING THE PERFORMANCE OF THE CONTRACT.
NONDISCRIMINATION CLAUSE:
1.
EMPLOYMENT DISCRIMINATION BY OFFEROR SHALL BE PROHIBITED.
2.
DURING THE PERFORMANCE OF THIS CONTRACT, THE SUCCESSFUL OFFEROR SHALL
AGREE AS FOLLOWS:
A.

THE OFFEROR, WILL NOT DISCRIMINATE AGAINST ANY EMPLOYEE OR APPLICANT FOR
EMPLOYMENT BECAUSE OF RACE, RELIGION, COLOR, SEX, NATIONAL ORIGIN, AGE,
DISABILITY, OR ANY OTHER BASIS PROHIBITED BY STATE LAW RELATING TO
DISCRIMINATION IN EMPLOYMENT, EXCEPT WHERE THERE IS A BONA FIDE
OCCUPATIONAL QUALIFICATION/CONSIDERATION REASONABLY NECESSARY TO THE
NORMAL OPERATION OF THE OFFEROR. THE OFFEROR AGREES TO POST IN
CONSPICUOUS PLACES, AVAILABLE TO EMPLOYEES AND APPLICANTS FOR
EMPLOYMENT,
NOTICES
SETTING
FORTH
THE
PROVISIONS
OF
THIS
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NONDISCRIMINATION CLAUSE.
B.

THE OFFEROR, IN ALL SOLICITATIONS OR ADVERTISEMENTS FOR EMPLOYEES PLACED
ON BEHALF OF THE OFFEROR, WILL STATE THAT SUCH OFFEROR IS AN EQUAL
OPPORTUNITY EMPLOYER.

C.

NOTICES, ADVERTISEMENTS, AND SOLICITATIONS PLACED IN ACCORDANCE WITH
FEDERAL LAW, RULE OR REGULATION SHALL BE DEEMED SUFFICIENT FOR THE
PURPOSE OF MEETING THE REQUIREMENTS OF THIS SECTION.

D.

OFFEROR WILL INCLUDE THE PROVISIONS OF THE FOREGOING SECTIONS A, B, AND C
IN EVERY SUBCONTRACT OR PURCHASE ORDER OF OVER
$10,000, SO THAT THE PROVISIONS WILL BE BINDING UPON EACH SUBCONTRACTOR OR
VENDOR.

Name and Address of
Offeror:

Date:

By:

Signature in Ink

Printed
Name

E-mail Address:
Telephone Number: (

)

Fax Phone Number: (

)

FIN/SSN #:

Title

If your firm a “minority” business:

Yes

No

If yes, please indicate the “minority”
classification below:
African American
American Indian
Asian American

Hispanic American
Eskimo
Aleut

Other, Please Explain:
If your firm Woman Owned?

Yes

No

Is your firm a Small Business?

Yes

No

If your firm Service-Disabled Veteran Owned?
Yes

No
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ARTIST AGREEMENT
This Artist Agreement (“Agreement”) is made effective as of the ______ day of ____, 2022 (“Effective Date”),
between The City of Virginia Beach, a municipal corporation of the Commonwealth of Virginia (“City”) and
_________________________________, a principal place of business or residence located at
___________________________________________________________ (“Artist”).
I.

PURPOSE:
See Exhibit A, Attached Hereto.
II. BACKGROUND:
See Exhibit A, Attached Hereto.
III. SITE DESCRIPTION:
See Exhibit A, Attached Hereto.
IV. SCOPE OF WORK:
See Exhibit A, Attached Hereto.

V.

GENERAL TERMS AND CONDITIONS:
A. Term of Agreement.
This Agreement shall commence upon award and continue thereafter until acceptable completion.
(See Exhibit A pg. 3)
B. Termination with Cause/Default/Cancellation.
In the event that Artist shall for any reason or through any cause be in default of the terms of this
Agreement, the City may give Artist written notice of such default by certified mail/return receipt
requested at the address set forth in Section VII.
Unless otherwise provided, Artist shall have ten (10) days from the date such notice is mailed in which
to cure the default. Upon failure of Artist to cure the default, the City may immediately cancel and
terminate this Agreement as of the mailing date of the default notice.
Upon termination, Artist shall withdraw its personnel and equipment, cease performance of any further
work under the Agreement, and turn over to the City any work in process for which payment has
been made.
In the event of violations of law, safety or health standards and regulations, this Agreement may be
immediately cancelled and terminated by the City and provisions herein with respect to opportunity
to cure default shall not be applicable.
C. Nondiscrimination.
Employment discrimination by Artist shall be prohibited. During the performance of this
Agreement, Artist agrees as follows:
1. Artist will not discriminate against any employee or applicant for employment because of race,
religion, color, sex, national origin, age, disability, or any other basis prohibited by state law relating
to discrimination in employment, except where there is a bona fide occupational
qualification/consideration reasonably necessary to the normal operation of Artist. Artist agrees
to post in conspicuous places, available to employees and applicants for employment, notices setting
forth the provisions of this nondiscrimination clause.
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2. Artist, in all solicitations or advertisements for employees placed by or on behalf of Artist, will state
that Artist is an equal opportunity employer.
3. Notices, advertisements and solicitations placed in accordance with federal law, rule or
regulations shall be deemed sufficient for the purpose of meeting the requirements of this section.
D. Artist will include the provisions of the foregoing Sections 1, 2, and 3 in every subcontract or purchase
order of over $10,000, so that the provisions will be binding upon each subcontractor or vendor.
E. Drug Free Workplace.
During the performance of this Agreement, Artist agrees as follows:
1. Artist will provide a drug-free workplace for Artist’s employees.
2. Artist will post in conspicuous places, available to employees and applicants for employment, a
statement notifying employees that the unlawful manufacture, sale, distribution, dispensation,
possession, or use of a controlled substance or marijuana is prohibited in Artist’s workplace
and specifying the actions that will be taken against employees for violations of such prohibition.
3. Artist will state in all solicitations or advertisements for employees placed by or on behalf of Artist
that Artist maintains a drug-free workplace.
4. Artist will include the provisions of the foregoing Sections 1, 2, and 3 in every subcontract or
purchase order of over $10,000, so that the provisions will be binding upon each subcontractor
or vendor.
F. Faith Based Organizations.
The City of Virginia Beach does not discriminate against Faith-Based Organization.
G. Compliance with Immigration Laws.
Artist does not currently, and shall not during the performance of this Agreement, knowingly employ
an unauthorized alien, as defined in the federal Immigration Reform and Control Act of 1986.
H. Exclusivity.
The City reserves the right to procure goods or services covered under this Agreement from a third
party when, in the City’s sole discretion, it is deemed to be in the City’s best interest.
I.

Compliance with All Laws.
Artist shall comply with all federal, state and local statutes, ordinances, and regulations now in effect
or hereafter adopted, in the performance of scope of work set forth herein. Artist represents that
it possesses all necessary licenses and permits required to conduct its business and will acquire any
additional licenses and permits necessary for performance of this Agreement prior to the initiation of
work.

J. Business Entity Registration – Foreign and domestic business authorized to transact business in the
Commonwealth
The Artist shall be registered and authorized to transact business in the Commonwealth as a domestic
or foreign business entity if so required by Title 13.1 or Title 50 or as otherwise required by law. The
Artist shall submit proof of such registration to the City. Additionally, the Artist shall not allow its existence
to lapse or its certificate of authority or registration to transact business in the Commonwealth, if so
required under Title 13.1 or Title 50, to be revoked or canceled at any time during the term of the
Agreement.
K. Agreement interpreted under laws of Virginia.
This Agreement shall be deemed to be a Virginia contract and shall be governed as to all matters
whether of validity, interpretations, obligations, performance or otherwise exclusively by the laws of
the Commonwealth of Virginia, and all questions arising with respect thereto shall be determined in
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accordance with such laws. Regardless of where actually delivered and accepted, this Agreement
shall be deemed to have been delivered and accepted by the parties in the Commonwealth of Virginia.
L.

Venue.
Any and all suits for any claims or for any and every breach or dispute arising out of this
Agreement shall be maintained in the appropriate court of competent jurisdiction in the City of Virginia
Beach, or the U.S. District Court for the Eastern District of Virginia, Norfolk District.

M. Business License Requirement.
If the Artist is a business, located in the City of Virginia Beach or at any time during the
performance of this Agreement obtains situs for purposes of business license taxes, it shall be unlawful
for such business to conduct or engage in such business, trade or occupation without having first
obtained the proper license from the Commissioner of the Revenue of the City, and the Artist covenants
that it has a business license where one is required to perform this Agreement. If selected Artist
is
not
registered
as
a
business,
the
application
can
be
found
at
https://www.vbgov.com/business/resources/Pages/business-forms.aspx. Artist should include the
application fee in their budget.
N. Independent Contractor.
The Artist shall agree and covenant that it is and shall be at all times, an independent contractor, and as
such, shall have and maintain complete control over all of its employees and operations. Neither the
Artist nor anyone employed by it shall be, represent, act, purport to act, or be deemed to be an
agent, representative, employee or servant of the City. Nothing in this section shall be deemed to
absolve or otherwise limit the Artist’s liability and responsibility to safely and correctly perform its duties
under this Agreement.
O. Integration/Merger.
This Agreement and any appendices attached hereto constitute the entire agreement of the parties
and supersedes all prior agreements, understandings and negotiations, whether written or oral,
between the parties. This Agreement may not be modified, except in a writing signed by both parties
that is expressly stated to be an amendment hereto.
P. Severability.
The provisions of this Agreement shall be deemed to be severable and should any one or more of such
provisions be declared or adjudged to be invalid or unenforceable, the remaining provisions shall
be unaffected thereby and shall remain in full force and effect.
Q. Waiver.
No failure of the City to exercise any right or power given to it by law or by this Agreement, or to insist
upon strict compliance by Artist with any of the provisions of this Agreement, and no custom or
practice of the parties at variance with the terms hereof, shall constitute a waiver of the City’s right to
demand strict compliance with the terms of this Agreement.
R. Interpretation.
Whenever the context hereof shall require, the singular shall include the plural, the plural the singular,
and the use of any gender shall be applicable to all genders.
S. Descriptive Headings.
The descriptive headings appearing in this Agreement are for convenience only and shall not be
construed either as a part of the terms, covenants, and conditions hereof or as an interpretation of
such terms, covenants, and conditions.
T. Representation Regarding City Employment; Conflict of Interest.
Artist represents at the time of contracting and through the pendency of this Agreement that no one
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with an ownership interest in the Artist or the Artist’s corporate entity, if applicable, or other employee
of the Artist is also an employee of the City of Virginia Beach, specifically in the City Department
initiating or overseeing this Agreement. Artist further represents that no individual with an ownership
interest in the Artist or the Artist’s corporate entity, if applicable, or other employee has a spouse,
other relative or person who resides with the individual that is currently an employee of the City of
Virginia Beach, specifically in the City Department initiating or overseeing this Agreement. Should
the Artist have reasonable belief of a possible conflict of interest, that issue should immediately be
brought to the attention of the City’s Purchasing Division for review.
U. Non-appropriation.
It is understood and agreed between the Parties hereto that the City shall be bound and obligated
hereunder only to the extent that the funds shall have been appropriated and budgeted for the
purpose of this Agreement. In the event funds are not appropriated and budgeted in any fiscal year
for payments due under this Agreement, the City shall immediately notify Artist of such occurrence and
this Agreement shall terminate on the last day of the fiscal year for which appropriations were received
without penalty or expense to the City of any kind whatsoever.
V. Assignment of Agreement.
The Artist shall not, without the prior written consent of the City, assign, delegate, or otherwise transfer,
in whole or in part, the Agreement or any of the Artist’s rights or obligations arising hereunder. The
City may, in its sole discretion, consent or decline to consent to any such assignment, delegation,
or transfer, or may give its conditional consent thereto. In the event the City conditionally consents
to such an assignment, delegation, or transfer, such consent may, without limitation, be conditional
upon Artist’s remaining fully and unconditionally liable to the City for any breach of the terms of this
Agreement by Artist’s transferee and for any damage or injury sustained by a third party or parties
as a result of the intentional act or omission, negligence, or breach of warranty by Artist’s transferee.
W. Termination without Cause.
The City may at any time, and for any reason, terminate this Agreement by written notice to Artist
specifying the termination date, which shall be not less than thirty (30) days from the date such notice
is mailed. Notice shall be given to Artist by certified mail/return receipt requested at the address set forth
in this Agreement. In the event of such termination, Artist shall be paid such amount as shall
compensate Artist for the work satisfactorily completed, and accepted by the City, at the time of
termination. If the City terminates this Agreement without cause, Artist shall withdraw its personnel
and equipment, cease performance of any further work under this Agreement, and turn over to the City
any work completed or in process for which payment has been made.
X. Hold Harmless/Indemnification.
It is understood and agreed that until Acceptance by the City occurs, Artist hereby assumes the entire
responsibility and liability for any and all damages to persons or property caused by or resulting from
or arising out of any act or omission on the part of Artist, its subcontractors, agents or employees under
or in connection with this Agreement or the performance or failure to perform any work required
by this Agreement. Until Acceptance occurs, Artist agrees to indemnify and hold harmless the City
and its agents, volunteers, servants, employees and officials from and against any and all claims,
losses, or expenses, including reasonable attorney's fees and litigation expenses suffered by any
indemnified party or entity as the result of claims or suits due to, arising out of or in connection with (a)
any and all such damages, real or alleged, (b) the violation of any law applicable to this Agreement,
and (c) the performance of the work by Artist or those for whom Artist is legally liable. Upon written
demand by the City, Artist shall assume and defend at Artist's sole expense any and all such suits
or defense of claims made against the City, its agents, volunteers, servants, employees or officials.
VI. Intentionally Deleted
VII. Approval and Acceptance.
Artist shall provide City in writing with a notice of completion, which will only be effective upon Artist’s
receipt of City’s final acceptance (“Acceptance”). The City shall notify Artist in writing of its Acceptance
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of the Work within fifteen (15) days of receipt of Artist’s notice of completion. The effective date of
Acceptance shall be the date the City submits written notice to the Artist of its final acceptance of
the Work. The City’s Acceptance shall mean that the City acknowledges completion of the
Agreement in all its particulars, including the fabrication and installation of the Work and its base in
conformity with the final design, and installation. Title to the Work shall pass to the City upon City’s
Acceptance. The City shall make final payment to the Artist as set forth in paragraph VI (A) herein.
The City shall, if it disagrees with Artist’s notice of completion, file its objections in the form of a notice
of termination for cause within twenty one (21) days of receipt of Artist’s notice of completion and
withhold final payment, and the dispute shall proceed according to the provisions of this Agreement
concerning termination for cause.
VIII. Intentionally Deleted
IX. Notice
All notices and requests required or permitted hereunder shall be sent by United States certified mail,
return receipt requested and to be effective, shall be postmarked no later than the final date for giving
of such notice; or such notices may be sent by commercial messenger service, in which event, to be
effective, such notices shall be delivered to a commercial messenger service not later than the final
date for giving such notice.
Notices for the City of Virginia Beach shall be addressed as follows:
Darla Smith
Finance/Purchasing
2388 Liberty Way
Virginia Beach, VA 23456
Artist address as follows:

Such addresses may be changed at any time and from time to time by like written notice given by either
party to the other.
AA. Claims For Extra Compensation.
If Artist encounters work and services not included in this Agreement or any supplement thereto but
which in the opinion of Artist is necessary for the successful completion of the Agreement and requires
extra compensation, Artist shall, before it begins the work on which it bases its claim, promptly notify
the City in writing of its intention to perform the work and to make claim for extra compensation.
Notification by Artist under the terms of this paragraph shall not be construed as proving the validity
of the claim. No claim for extra compensation will be filed or considered unless notification is given as
herein set forth.
Upon notification, the City shall promptly review any claim for extra compensation. If a claim is accepted
by the City, it shall be paid as extra work in accordance with the terms of a supplemental
agreement executed by the parties before such work is begun.
The amounts claimed as extra compensation by Artist shall be separately itemized, become a part of
the claim, and serve as documentation thereto. The amounts itemized shall be in sufficient detail
to enable the City to analyze the need for the extra work and the costs claimed for the work. Where
Artist intends to claim the costs (other than attorney’s fees) of preparing a claim for extra
compensation, such costs incurred by Artist in preparing a claim shall be maintained in a separate
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account, clearly coded and identified, and shall be subject to audit by the City.
BB. Offset/Setoff.
The City may withhold the payment of any claim or demand by any person, firm or corporation against
the City until any delinquent indebtedness or other liability, including taxes, due to the City from such
person, firm or corporation shall first have been settled and adjusted.
CC. Audits.
The City shall have the right to audit all books and records (in whatever form they may be kept, whether
written, electronic or other) relating or pertaining to this Agreement (including any and all documents
and other materials, in whatever form they may be kept, which support or underlie those books and
records), kept by or under the control of Artist, including, but not limited to those kept by Artist, its
employees, agents, assigns, successors and subcontractors. Artist shall maintain such books and
records, together with such supporting or underlying documents and materials, for the duration of this
Agreement and for at least three years following the completion of this Agreement, including any and
all renewals thereof. The books and records, together with the supporting or underlying documents
and materials shall be made available, upon request, to the City, through its employees, agents,
representatives, contractors or other designees, during normal business hours at Artist’s office or place
of business in Virginia Beach, Virginia. In the event that no such location is available, then the books
and records, together with the supporting or underlying documents and records, shall be made
available for audit at a time and location in Virginia Beach, Virginia, which is convenient for the City.
This paragraph shall not be construed to limit, revoke, or abridge any other rights, powers, or
obligations relating to audit which the City may have by state, city, or federal statute, ordinance,
regulation, or agreement, whether those rights, powers, or obligations are express or implied.
DD. Submission and Disposition of Contractual Claims.
Prompt knowledge by the City of an existing or impending claim for damages or other relief may alter
the plans, scheduling, or other action of the City and/or result in mitigation or elimination of the effects
of the claim. Therefore, a written statement providing the City with notice of the Artist’s intention to file
a claim which (i) describes the act or omission by the City or its agents that the Artist contends
caused it damages or entitles it to other relief; and (ii) provides a description of the nature and
amount of the claim. Such written statement shall be submitted to the City within 20 days of the time
of the occurrence or beginning of the work upon which the claim is based; provided, however, if such
damage is deemed certain in the opinion of the Artist to result from its acting on an order from the City,
it shall immediately take written exception to the order. For purposes of this provision, “claim” shall
include, without limitation, any request for an increase in the contract price or time and any request
for equitable adjustment. Submission of a notice of claim as specified shall be mandatory, and failure
to submit such notice shall be a conclusive waiver to such claim for damages or other relief by the Artist.
Neither an oral notice or statement, nor an untimely notice or statement will be sufficient to satisfy the
requirements herein.
The City will review the claim and render a final decision in writing within thirty (30) days of receipt
of Artist’s written request for a final decision. Such decision shall be final and binding to the fullest
extent allowed by law.
EE. Intentionally Deleted
FF. Ownership of Work.
Upon Acceptance by the City, the title to the Work and ownership of the Work shall vest and be held
in the name of the City of Virginia Beach. The City, at its sole discretion, may elect to contractually
relinquish title to the Work. The City may retain copies of any drawings, slides, photographs, submittals
and other documents submitted to the City by the Artist related to the Work (the "Materials").
If the Agreement is completed without breach by the Artist, the Artist shall retain all rights under the
Copyright Act of 1976, 17 U.S.C. §§101 et seq., as the sole author of the Work for the duration of
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the copyright.
The Artist shall not make any additional exact duplicates of the Work, two or three-dimensional
reproductions of the Work, or grant permission to others to do so, except with the written
permission of the City. This restriction shall not apply to the Artist's use of photographic
reproductions of the Work in portfolios or in critical and scholarly writings. The Artist shall use his best
efforts to give a credit reading substantially "an original work commissioned through the City of Virginia
Beach Cultural Affairs’ Public Art Program" in any public showing under the Artist's control or in a
reproduction of the Work
The Artist grants the City an irrevocable license to make two-dimensional reproductions of the Work
for non-commercial purposes, including, but not limited to, reproductions used in advertising
brochures, media publicity, and catalogues or other similar publications. All reproductions by the
City shall contain a credit to the Artist and a copyright notice. Should the City wish to make
reproductions of the Work for commercial retail purposes, the City and the Artist shall negotiate
reasonably and in good faith a separate agreement to address the terms of such a license based
on a reasonable estimate from an objective source of the market value of the Work at the time of that
negotiation.
GG. Intentionally Deleted
HH. Compliance with the Virginia Human Rights Act
The Virginia Human Rights Act, as amended, includes protections against discrimination based on an
individual's race, color, religion, sex, sexual orientation, gender identity, marital status, pregnancy,
childbirth or related medical conditions, age, status as a veteran, or national origin. During the
performance of this Agreement, Artist shall comply with the Virginia Human Rights Act, as amended.
X.

SPECIAL TERMS AND CONDITIONS:
A.

Payment Schedule.
1. Payment for services rendered by the Artist shall be paid in accordance with the
following schedule:
a. For Agreements where the Artist is paid ten thousand dollars ($10,000) or
more, the Artist shall receive payment as follows:
i. 3% paid to Artist upon execution of the Agreement.
ii. 20% paid to Artist upon City’s approval of design and stamped
engineering.
iii. 30% paid to Artist upon City’s receipt of proof of fabrication.
iv. 40% paid to Artist upon City’s Acceptance of Work.
v. 7% paid to Artist for de-installation or repairs, or at the end of
the contacted lifespan of the Work.
b. For Agreements where the Artist is paid up to or less than ten thousand dollars
($10,000), the Artist shall receive payment as follows:
i. 40% paid to Artist upon execution of the Agreement.
ii. 60% paid to Artist upon City’s receipt and Acceptance of Work.

B. Production, Installation and Completion Schedules.
Production, installation and completion schedules shall be agreed upon by the parties and
memorialized in the final Agreement.
C. Warranties of Title.
Artist represents and warrants all of the following concerning the title and the nature of the Work and
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associated goods and services rendered to City pursuant to this Agreement:
(a) That the Artist has the full power to enter into and perform this Agreement and to make the
grant of all the rights contained in this Agreement.
(b) That all services performed hereunder shall be performed in accordance with all
applicable federal, state and local laws and regulations, including all permit requirements, and
with all necessary care, skill, and diligence.
(c) That the Work is solely the result of the artistic effort of Artist, and that the Work and any
other goods or services created or performed by Artist under this Agreement, whether created by
the Artist alone or in collaboration with others, shall be wholly original with the Artist and shall not
infringe upon or violate the rights of any third party.
(d) That the Artist has not (and shall not) sold, assigned, transferred, licensed, granted,
encumbered or utilized the Work or any element thereof or any copyright related thereto in a way
which may affect or impair the rights granted to City pursuant to this Agreement.
(e) That the Work is unique and original and does not infringe upon any copyright or any other
rights of any person or entity and that Work is free and clear of any liens of any type from any
source whatsoever.
(f) That neither the Work nor any duplicate of it, regardless of media, has been offered or offered
and accepted for sale before.
(g) That these representations and warranties are continuing in nature and shall survive the
termination or other extinction of this Agreement.
D. Warranties of Quality and Condition.
The Artist represents and warrants that (a) the Artist will execute and fabricate the Work in a
professional manner; (b) the Work, as fabricated and installed, will be free of defects in material and
workmanship, including any defects or qualities which cause or accelerate deterioration of the Work;
and (c) reasonable maintenance of the Work will not substantially exceed those described in the
maintenance recommendations submitted by the Artist in the Artist’s response to the Request for
Proposals.
The warranties described herein shall survive for the period of time that the Work is located on City
property. The City shall give written notice to the Artist of any breach of the Artist's warranty within one
hundred twenty (120) days of the breach during that period. The Artist shall, at the request of the City,
and at no cost to the City, cure reasonably and promptly the breach of any such warranty which is
repairable by the Artist and which repair is consistent with accepted practices of professional
conservation (including, for example, repair by means of restoration, refurbishing or re-creation of
part or all of the Work).
E.

Changes in Design.
The Artist shall create the Work in accordance with the proposed and approved designs set forth in
the proposal and in the subsequent correspondence with the City. Recognizing that the change in scale
from the renderings to full scale may require adjustments, the Artist has the right to make minor
changes in the Work that are aesthetically necessary. Any change in scope, design, or material
that significantly alters the original and approved concept and design of the Work or affects
installation, scheduling, site preparation, location or maintenance for the Work shall require the
prior review and written approval of the City. Approval of the design shall be made in writing and
addressed to Artist.

F. Modification.
There may be no modification of the Agreement, except in writing, executed by the authorized
representatives of the City and the Artist.
G. Company Personnel Standards.
1. Personnel shall be trained/qualified to perform requested services. If any of the successful
Artist’s personnel are not satisfactory in the performance of services to be furnished
hereunder in a proper manner and satisfactory to the City, the Artist shall remove any such
personnel and replace them with satisfactory personnel.
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2.

Artist shall use all reasonable care, consistent with its rights to manage and control its
operations, not to employ any persons or use any labor or have any equipment or permit
any condition to exist which shall or may cause or be conducive to pose any liability to the
general public as well as any activity to be construed as a nuisance. The City retains the right
to require the successful Artist to halt all work activities until such conditions are resolved.

H. Independent Contractor.
The Artist shall agree and covenant that it is and shall be at all times, an independent contractor, and
as such, shall have and maintain complete control over all of its employees and operations. Neither
the Artist nor anyone employed by it shall be, represent, act, purport to act, or be deemed to be an
agent, representative, employee or servant of the City. Nothing in this section shall be deemed to
absolve or otherwise limit the Artist’s liability and responsibility to safely and correctly perform its duties
under this Agreement.
I.

Access to Site.
The City shall have the right of entry to the premises where the Work is being created. The City
may enter the premises where the Work is being created to recover the Work or materials,
in the case of default by the Artist, under this Agreement.

J. Ownership
Artist acknowledges that all services it provides under this Agreement are provided as an independent
contractor on a work-for-hire basis. All intellectual property rights and other proprietary rights in any work
resulting from the performance of services under this Agreement shall vest and be held in the name of
the City.
VII. Intentionally Deleted
VIII. Intentionally Deleted

23

This Agreement contains the entire agreement of the parties and there are no other promises or conditions in any
other agreement whether oral or written. This Agreement supersedes any prior written or oral agreements between
the parties.
The following signatures make this Agreement effective as of the Effective Date written above.
CITY OF VIRGINIA BEACH

ARTIST

__________________________________
Authorized Signatory

By: ___________________________
Print Name: ____________________
Date: __________________________

Date:______________________________

Approved as to Content:

Approved as to Legal Sufficiency:

__________________________
Department of Cultural Affairs

______________________________
Office of City Attorney
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